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Regulations under this Act
ANNUAL GRADING ALLOWANCES FOR HOTEL-KEEPERS

CONDITIONS FOR THE PROVISION OF SCHOLARSHIPS, BURSARIES AND AWARDS FOR
STUDY, RESEARCH AND TEACHING

DETERMINATION OF INTEREST RATE FOR PURPOSES OF PARAGRAPH (a) OF THE
DEFINITION OF 'OFFICIAL RATE OF INTEREST' IN PARAGRAPH 1 OF THE SEVENTH
SCHEDULE TO THE INCOME TAX ACT 58 OF 1962

DETERMINATION OF THE DAILY ALLOWANCE IN RESPECT OF MEALS AND INCIDENTAL
COSTS FOR PURPOSES OF SECTION 8(1) OF THE INCOME TAX ACT 58 OF 1962

FIXING OF RATE PER KILOMETRE IN RESPECT OF MOTOR VEHICLES FOR THE
PURPOSES OF SECTION 8(b)(ii) AND (iii)

GENERAL REGULATIONS UNDER THE INCOME TAX ACT, 1962
INSURANCE REGULATIONS

NOTICE FIXING AMOUNT OF TAX IN DISPUTE FOR PURPOSES OF APPEAL TO TAX
BOARD

NOTICE SETTING OUT ARRANGEMENTS FOR PURPOSES OF SECTION 76A(1)(@) AND
SECTION 76A(1)(b)

PROCEDURES FOR SUBMITTING RETURNS IN ELECTRONIC FORMAT AND
REQUIREMENTS FOR ELECTRONIC SIGNATURES

PROCEDURES TO BE OBSERVED IN LODGING OBJECTIONS AND NOTING APPEALS
REGULATIONS MADE UNDER SECTION 12G (7) OF THE INCOME TAX ACT 58 OF 1962

REGULATIONS PRESCRIBING THE STEPS TO BE TAKEN TO LIQUIDATE, WIND UP OR
DEREGISTER A COMPANY

REGULATIONS TO PRESCRIBE ADDITIONAL REQUIREMENTS IN RESPECT OF PUBLIC
BENEFIT ORGANISATIONS

TAX HOLIDAY REGULATIONS
TRADES RECOGNIZED AS EXPORT SERVICE INDUSTRIES, 1974



TRADES RECOGNIZED AS EXPORT SERVICE INDUSTRIES, 1976
TRADES RECOGNIZED AS EXPORT SERVICE INDUSTRIES, 1983
TRADES RECOGNIZED AS EXPORT SERVICE INDUSTRIES, 1986

ACT

To consolidate the law relating to the taxation of incomes and donations, to provide for the recovery
of taxes on persons, to provide for the deduction by employers of amounts from the remuneration of
employeesin respect of certain tax liabilities of employees, and to provide for the making of
provisional tax payments and for the payment into the National Revenue Fund of portions of the
normal tax and interest and other chargesin respect of such taxes, and to provide for related
matters.

[Long title amended by s. 20 of Act 6 of 1963 and substituted by s. 39 of Act 5 of 2001.]

ARRANGEMENT OF SECTIONS

PRELIMINARY
Section
1 Interpretation.
CHAPTERI
ADMINISTRATION
2. Act to be administered by Commissioner.
3. Exercise of powers and performance of duties.
4. Preservation of secrecy.
CHAPTERII
THE TAXES
Part |
Normal Tax
5. Levy of normal tax and rates thereof.
5A. ...
[S. BA inserted by s. 6 of Act 88 of 1971 and repealed by s. 4 of Act 104 of 1980.]
6. Normal tax rebates.

[S. 6 repealed by s. 7 of Act 88 of 1971 and inserted by s. 5 of Act 104 of 1980.]
6bis. Rebate in respect of foreign income taxes on royalties and similar income.
[S. 6hisinserted by s. 7 of Act 88 of 1965.]
Gter. ...
[S. 6ter inserted by s. 8 (1) of Act 95 of 1967 and repealed by s. 6 of Act 129 of 1991.]
6quat. Rebate in respect of foreign taxes on income.
[S. 6quat inserted by s. 9 of Act 89 of 1969, repealed by s. 5 of Act 94 of 1983 and inserted by s. 5 of Act
85 of 1987.]
6quin. ......
[S. 6quininserted by s. 6 (1) of Act 104 of 1979 and repealed by s. 6 of Act 94 of 1983.]
7. When income is deemed to have accrued or to have been received.
TA. Date of receipt or accrual of antedated salaries or pensions and of certain retirement
gratuities.
[S. 7A inserted by s. 6 of Act 69 of 1975.]
8. Certain amounts to be included in income or taxable income.
8A. Gains made by directors of companies or by employees in respect of rights to acquire
marketable securities.
[S. 8A inserted by s 11 of Act 89 of 1969.]
8B. Taxation of amounts derived from broad-based employee share plan
[S. 8B inserted by s. 6 (1) of Act 104 of 1980, repealed by s. 6 (1) of Act 101 of 1990 and inserted by s. 8
(2) of Act 32 of 2004.]
8C. Taxation of directors and employees on vesting of equity instruments
[S. 8Cinserted by s. 7 (1) of Act 96 of 1981, repealed by s. 7 of Act 101 of 1990 and inserted by s. 8 (1) of
Act 32 of 2004.]
8D. ...
[S. 8D inserted by s. 7 (1) of Act 96 of 1981 and repealed by s. 8 (1) of Act 101 of 1990.]



8E. Dividends on certain shares deemed to be interest in relation to the recipient thereof.
[S. 8E inserted by s. 6 of Act 70 of 1989.]
8F. Limitation of deduction of certain interest payments
[S. 8F inserted by s. 10 (1) of Act 32 of 2004.]
9. Circumstances in which amounts are deemed to have accrued from sources within the
Republic.
9A. Blocked foreign funds
[S. 9A inserted by s. 8 of Act 85 of 1987, repealed by s. 8 of Act 59 of 2000 and inserted by s. 13 of Act 74
of 2002.]
9B. Circumstances in which certain amounts received or accrued in relation to disposal of
listed shares are deemed to be of capital nature.
[S. 9B inserted by s. 9 of Act 101 of 1990.]
9C. ...
[S. 9C inserted by s. 9 (1) of Act 28 of 1997 and repealed by s. 9 of Act 59 of 2000.]
aD. Net income of controlled foreign companies
[S. 9D inserted by s. 9 (1) of Act 28 of 1997 and substituted by s. 14 (1) of Act 74 of 2002.]
9E. Taxation of foreign dividends
[S. 9E inserted by s. 20 (1) of Act 30 of 2000 and substituted by s. 15 (1) of Act 74 of 2002.]
oF. Income from foreign sources
[S. 9F inserted by s. 12 of Act 59 of 2000.]
9G. Taxableincome in respect of foreign equity instruments.
[S. 9G inserted by s. 25 (1) of Act 60 of 2001.]
10. Exemptions.
10A. Exemption of capital element of purchased annuities.
[S. 10A inserted by s. 8 (1) of Act 65 of 1973.]

11. Genera deductions allowed in determination of taxable income.
11A.  Deductions in respect of expenditure and losses incurred prior to commencement of
trade.

[S. 11A inserted by s. 28 (1) of Act 45 of 2003.]
11B.  Deductionsin respect of research and development.
[S. 11B inserted by s. 29 of Act 45 of 2003.]
11C.  Deductionsin respect of foreign dividends
[S. 11Cinserted by s. 18 (1) of Act 32 of 2004.]
11bis. ...
[S. 11bis inserted by s. 10 (1) of Act 90 of 1962 and repealed by s. 20 of Act 74 of 2002.]
1lter.  Allowance to manufacturers in economic development areas in respect of the cost of
power, water and transport.
[S. 11ter inserted by s. 10 of Act 90 of 1964 and substituted by s. 12 of Act 88 of 1965.]
1lquat. Allowance to manufacturersin economic development areas in respect of increased
administrative and manufacturing costs.
[S. 11quat inserted by s. 10 of Act 90 of 1964 and substituted by s. 12 of Act 88 of 1965.]
11quin. Allowance in respect of expenditure on housing for employees of manufacturersin
economic development areas.
[S. 11quininserted by s. 10 of Act 90 of 1964 and substituted by s. 12 of Act 88 of 1965.]
11sex. Deductions of compensation for railway operating losses.
[S. 11sexinserted by s. 10 of Act 90 of 1972.]
11sept. ......
[S. 11sept inserted by s. 14 (1) of Act 85 of 1974, substituted by s. 9 (1) of Act 104 of 1979 and repealed by
s. 15 of Act 129 of 1991.]
1loct.  Allowance in respect of expenditure on submissions relating to undertakings in
economic development areas.
[S. 11oct inserted by s. 10 (1) of Act 91 of 1982.]
2. ...
[S. 12 repealed by s. 16 of Act 129 of 1991.]
12A. ...
[S. 12A inserted by s. 16 of Act 55 of 1966 and repealed by s. 17 of Act 129 of 1991.]



12B.  Deduction in respect of certain machinery, plant, implements, utensils and articles.
[S. 12B inserted by s. 11 of Act 90 of 1988.]
12C.  Deduction in respect of certain machinery, plant, implements, utensils and articles.
[S. 12C inserted by s. 14 (1) of Act 101 of 1990.]
12D. Deduction in respect of certain pipelines, transmission lines and railway lines
[S. 12D inserted by s. 23 (1) of Act 30 of 2000.]

12E. Deductionsin respect of small business corporations.
[S. 12E inserted by s. 12 of Act 19 of 2001 and amended by s. 31 (1) (a) of Act 45 of 2003.]
12F. Deduction in respect of certain aircraft hangars, aprons, runways and taxiways.

[S. 12F inserted by s. 12 of Act 19 of 2001.]
12G.  Additional industrial investment allowance in respect of industrial assets used for
qualifying strategic industrial projects.
[S. 12G inserted by s. 12 of Act 19 of 2001.]
12H. Deduction in respect of learnership agreements.
[S. 12H inserted by s. 18 (1) of Act 30 of 2002.]
13. Deductions in respect of buildings used in a process of manufacture.
[S. 13 amended by s. 30 of Act 60 of 2001.]
13bis.  Deductionsin respect of buildings used by hotel keepers.
[S. 13bis inserted by s. 15 of Act 88 of 1965.]
13ter.  Deductionsin respect of residential buildings.
[S. 13ter inserted by s. 13 (1) of Act 91 of 1982.]
13quat. Deductionsin respect of erection or improvement of buildings in urban development
Zones.
[S. 13quat inserted by s. 33 of Act 45 of 2003.]
14, Deductions in respect of ships.
14bis.  Deductionsin respect of aircraft.
[S. 14bis inserted by s. 16 of Act 88 of 1965.]

15. Deductions from income derived from mining operations.
15A. ...

[S. 15A inserted by s. 15 (1) of Act 69 of 1975 and repealed by s. 15 of Act 101 of 1990.]
6. .

[S. 16 substituted by s. 16 of Act 89 of 1969 and repealed by s. 13 of Act 21 of 1994.]
16A. Deductions of expensesincurred by medical practitioners and dentists on courses or
congresses outside the Republic.
[S. 16A inserted by s. 10 of Act 70 of 1989.]

7. ...
[S. 17 substituted by s. 14 of Act 90 of 1962 and by s. 14 (1) of Act 113 of 1977 and repealed by s. 25 of
Act 59 of 2000.]
17A. Expenditure incurred by a lessor of land let for farming purposes, in respect of soil
erosion works.
[S. 17A inserted by s. 11 of Act 76 of 1968.]
18. Deduction in respect of medical and dental expenses.

[S. 18 repealed by s. 15 of Act 88 of 1971 and inserted by s. 12 of Act 104 of 1980.]
18A. Deduction of donations to certain public benefit organisations.
[S. 18A inserted by s. 15 of Act 52 of 1970 and substituted by s. 16 (1) of Act 96 of 1981 and by s. 24 (1)
of Act 30 of 2000.]
18B. ...
[S. 18B inserted by s. 11 (1) of Act 65 of 1986 and repealed by s. 14 of Act 21 of 1994.]
19. ...
[S. 19 repealed by s. 25 (1) of Act 30 of 2000.]
20. Set-off of assessed 1osses.
20A.  Ring-fencing of assessed losses of certain trades
[S. 20A inserted by s. 19 of Act 89 of 19609, repealed by s. 20 of Act 101 of 1990 and inserted by s. 36 (1)
of Act 45 of 2003.]
20B. Limitation of losses from disposal of certain assets
[S. 20B inserted by s. 20 (1) of Act 32 of 2004.]



21. Deduction of alimony, allowance or maintenance.
[S. 21 substituted by s. 16 of Act 90 of 1962.]
21bis. ...
[S. 21his inserted by s. 7 of Act 6 of 1963, substituted by s. 20 (1) of Act 85 of 1974 and repealed by s. 19
of Act 94 of 1983.]
21ter.  Special deduction in respect of industrial undertakings in economic development
areas.
[S. 21ter inserted by s. 20 (1) of Act 89 of 1969.]
2lquat. ......
[S. 21quat inserted by s. 17 of Act 65 of 1973 and repealed by s. 17 of Act 90 of 1988.]
22. Amounts to be taken into account in respect of values of trading stocks.
22A. Schemes of arrangement involving trading stock.
[S. 22A inserted by s. 19 (1) of Act 88 of 1971.]
23. Deductions not allowed in determination of taxable income.
23A. Limitation of allowances granted to lessors of certain assets.
[S. 23A inserted by s. 21 (1) of Act 121 of 1984 and substituted by s. 12 of Act 70 of 1989.]
23B.  Prohibition of double deductions.
[S. 23B inserted by s. 25 (1) of Act 129 of 1991.]
23C. Reduction of cost or market value of certain assets.
[S. 23C inserted by s. 25 (1) of Act 129 of 1991 and amended by s. 33 (1) (a) of Act 60 of 2001.]
23D. Limitation of allowances granted in respect of certain assets.
[S. 23D inserted by s. 19 (1) of Act 113 of 1993.]
23E. Provisionsrelating to leave pay.
[S. 23E inserted by s. 19 (1) of Act 113 of 1993.]
23F. Acquisition or disposal of trading stock.
[S. 23F inserted by s. 17 of Act 21 of 1994 and amended by s. 30 (1) of Act 30 of 2000.]
23G. Sale and leaseback arrangements
[S. 23G inserted by s. 16 (1) of Act 28 of 1997.]
23H. Limitation of certain deductions
[S. 23H inserted by s. 31 (1) of Act 30 of 2000.]
24. Credit agreements and debtors allowance.
[S. 24 substituted by s. 16 (1) of Act 65 of 1986.]
24A.  Transactions whereby fixed property is or company shares are exchanged for shares.
[S. 24A inserted by s. 23 of Act 89 of 1969 and substituted by s. 20 (1) of Act 88 of 1971.]
24B.  Transactions where assets are acquired in exchange for shares issued
[S. 24B inserted by s. 9 (1) of Act 101 of 1978, substituted by s. 13 (1) of Act 104 of 1979, repealed by s.
32 of Act 30 of 2000 and inserted by s. 22 (1) of Act 32 of 2004.]
24C.  Allowancein respect of future expenditure on contracts.
[S. 24C inserted by s. 18 (1) of Act 104 of 1980.]
24D. Deduction of certain expenditure incurred in respect of any National Key Point or
specified important place or area.
[S. 24D inserted by s. 20 (1) of Act 96 of 1981.]

24E. ...
[S. 24E inserted by s. 18 of Act 91 of 1982 and repealed by s. 18 of Act 90 of 1988.]
24F. Taxable income of film owners.

[S. 24F inserted by s. 17 (1) of Act 85 of 1987.]
24G.  Taxable income of toll road operators.
[S. 24G inserted by s. 20 (1) of Act 90 of 1988.]
24H. Persons carrying on trade or business in partnership.
[S. 24H inserted by s. 21 of Act 90 of 1988.]

241, Gains or losses on foreign exchange transactions.
[S. 241 inserted by s. 21 of Act 113 of 1993.]
24J. Incurral and accrual of interest.
[S. 24J inserted by s. 21 (1) of Act 21 of 1995.]
24K. Incurral and accrual of amounts in respect of interest rate agreements

[S. 24K inserted by s. 20 (1) of Act 28 of 1997.]



24L. Incurral and accrua of amounts in respect of option contracts
[S. 24L inserted by s. 28 (1) of Act 53 of 1999.]
24M. Incurra and accrua of amounts in respect of assets acquired or disposed of for
unguantified amount
[S. 24M inserted by s. 25 (1) of Act 32 of 2004.]

24N. Incurral and accrual of amounts in respect of disposal or acquisition of equity shares
[S. 24N inserted by s. 26 (1) of Act 32 of 2004.]
25. Income of beneficiaries and estates of deceased persons.

25A. Determination of taxable incomes of permanently separated spouses.
[S. 25A inserted by s. 21 (1) of Act 55 of 1966.]
25B. Income of trusts and beneficiaries of trusts.
[S. 25B inserted by s. 27 (1) of Act 129 of 1991 and amended by s. 22 of Act 141 of 1992]
25C. Income of insolvent estates
[S. 25C inserted by s. 21 of Act 28 of 1997 and substituted by s. 13 of Act 5 of 2001 and by s. 43 of Act 45
of 2003.]
25D. Determination of taxable income in foreign currency.
[S. 25D inserted by s. 33 of Act 59 of 2000 and substituted by s. 37 (1) of Act 60 of 2001, by s. 28 (1) of
Act 74 of 2002 and by s. 44 (1) of Act 45 of 2003.]

26. Determination of taxable income derived from farming.
26A. Inclusion of taxable capital gain in taxable income.
[S. 26A inserted by s. 14 of Act 5 of 2001.]
27. Determination of taxable income of co-operative societies and companies.
28. Determination of taxable income from insurance business.
28bis. ...
[S. 28his inserted by s. 19 of Act 88 of 1965 and repealed by s. 38 (1) of Act 60 of 2001.]
29. Taxable income of companies carrying on long-term insurance business.

[S. 29 amended by s. 18 of Act 90 of 1962, repealed by s. 23 of Act 121 of 1984 and inserted by s. 25 (1) of
Act 113 of 1993]
20A. Taxation of long-term insurers
[S. 29A inserted by s. 30 of Act 53 of 1999.]

30. ...
[S. 30 repealed by s. 20 (1) of Act 21 of 1994.]
3L Determination of taxable income of certain persons in respect of international
transactions
[S. 31 substituted by s. 23 (1) of Act 21 of 1995.]
31A. ...
[S. 31A inserted by s. 47 (1) of Act 45 of 2003 and repealed by s. 29 (1) of Act 32 of 2004.]
32. Assessment in the case of submarine cable or wireless business.
33. Assessment of owners or charterers of ships or aircraft who are not residents of the
Republic.
[S. 33 amended by s. 40 of Act 60 of 2001.]
4. ..
[S. 34 repealed by s. 19 of Act 90 of 1962.]
35. Assessment of persons not ordinarily resident or registered, managed or controlled in
the Republic who derive income from royalties or similar payments.
36. Calculation of redemption allowance and unredeemed balance of capital expenditure
in connection with mining operations.
37. Calculation of capital expenditure on sale, transfer, lease or cession of mining
property.
[S. 37 substituted by s. 42 (1) of Act 60 of 2001.]
37A. ...
[S. 37A inserted by s. 27 of Act 89 of 1969 and repealed by s. 26 of Act 94 of 1983.]
37B. ...

[S. 37B inserted by s. 12 (1) of Act 101 of 1978 and repealed by s. 22 (1) of Act 21 of 1994.]
37C. Determination of taxable income of persons previously assessable under certain other
laws.



[S. 37C inserted by s. 3 of Act 30 of 1984.]
37D. Determination of taxable income of married women.
[S. 37D inserted by s. 27 of Act 101 of 1990.]
37E. Application of certain provisions where taxpayer carries on value-added process.
[S. 37E inserted by s. 3 (1) of Act 136 of 1991 and substituted by s. 30 (1) of Act 113 of 1993.]
37F. Determination of taxable income derived by persons previously assessable under
certain other laws.

[S. 37F inserted by s. 24 (1) of Act 21 of 1995.]
37G. Determination of taxable income derived from small business undertakings.

[S. 37G inserted by s. 24 (1) of Act 21 of 1995.]
37H.  Tax holiday scheme for certain companies.

[S. 37H inserted by s. 12 (1) of Act 46 of 1996.]

Part 11
Special Provisions relating to Companies
38. Classification of companies.
39. Redetermination of company's status.

40. Objection and appeal .
40A.  Close corporations.
[S. 40A inserted by s. 25 of Act 121 of 1984.]
40B.  Conversion of co-operative to company.
[S. 40B inserted by s. 17 of Act 96 of 1985, repealed by s. 29 (1) of Act 101 of 1990 and inserted by s. 31
of Act 113 of 1993.]
Part I
Soecial Rules relating to Company Formations, Share-for-share Transactions, Amalgamation
Transactions, Intra-group Transactions, Unbundling Transactions and Liquidation Distributions
[Part 11 repealed by s. 25 (1) of Act 21 of 1995, inserted by s. 44 (1) of Act 60 of 2001 and substituted by
s. 34 (1) of Act 74 of 2002.]
41. General.
[S. 41 repealed by s. 25 (1) of Act 21 of 1995, inserted by s. 44 (1) of Act 60 of 2001 and substituted by s.
34 (1) of Act 74 of 2002.]
42. Company formations.
[S. 42 repealed by s. 25 (1) of Act 21 of 1995, inserted by s. 44 (1) of Act 60 of 2001 and substituted by s.
34 (1) of Act 74 of 2002.]
43. Share-for-share transactions.
[S. 43 repealed by s. 25 (1) of Act 21 of 1995, inserted by s. 44 (1) of Act 60 of 2001 and substituted by s.
34 (1) of Act 74 of 2002.]

43A. ...
[S. 43A inserted by s. 29 of Act 94 of 1983 and repealed by s. 25 (1) of Act 21 of 1995.]
44, Amalgamation transactions
[S. 44 substituted by s. 34 (1) of Act 74 of 2002.]
45. Intra-group transactions.

[S. 45 repealed by s. 25 (1) of Act 21 of 1995, inserted by s. 44 (1) of Act 60 of 2001 and substituted by s.
34 (1) of Act 74 of 2002.]
46. Unbundling transactions.
[S. 46 repealed by s. 25 (1) of Act 21 of 1995, inserted by s. 44 (1) of Act 60 of 2001 and substituted by s.
34 (1) of Act 74 of 2002.]

47. Transactions relating to liquidation, winding-up and deregistration.
[S. 47 repealed b s. 25 (1) of Act 21 of 1995 and inserted by s. 34 (1) of Act 74 of 2002.]
Part IV
Undistributed Profits Tax
48. ..
[S. 48 repealed by s. 30 (1) of Act 101 of 1990.]
49. ...
[S. 49 repealed by s. 31 (1) of Act 101 of 1990.]
50. ...

[S. 50 repealed by s. 32 (1) of Act 101 of 1990.]



5. ...

[S. 51 repedled by s. 33 (1) of Act 101 of 1990.]
52. ...

[S. 52 repealed by s. 34 (1) of Act 101 of 1990.]
53. ...

[S. 53 repeded by s. 35 (1) of Act 101 of 1990.]

Part V
Donations Tax
54, Levy of donations tax.
[S. 54 substituted by s. 24 of Act 90 of 1988.]

55. Definitions for purposes of this Part.
56. Exemptions.
57. Donations by a body corporate at the instance of any person.

[S. 57 substituted by s. 26 of Act 21 of 1995.]
57A. Donations by spouses married in community of property.
[S. 57A inserted by s. 27 of Act 21 of 1995.]

58. Property disposed of under certain transactions deemed to have been disposed of
under donations.

59. Persons liable for tax.

60. Payment and assessment of tax.

61. Extension of scope of certain provisions of Act for purposes of donations tax.

62. Value of property disposed of under donations.
63. Objection and appeal.
64. Rate of donations tax.
Part VI
Levy on Financial Services
[Part VI substituted by s. 4 of Act 136 of 1991.]
64A.
[S. 64A inserted by s. 4 of Act 136 of 1991 and substituted by s. 29 (1) of Act 141 of 1992.]
Part VII
Secondary Tax on Companies
[Part VII inserted by s. 34 (1) of Act 113 of 1993.]
64B.  Levy and recovery of secondary tax on companies
[S. 64B inserted by s. 34 (1) of Act 113 of 1993.]
64C.  Certain amounts distributed deemed to be dividends
[S. 64C inserted by s. 34 (1) of Act 113 of 1993.]
CHAPTERIII
GENERAL PROVISIONS
Part |
Returns
65. Returns to be in form and submitted at place prescribed by Commissioner.
[S. 65 substituted by s. 60 of Act 45 of 2003.]

66. Notice by Commissioner requiring returns for assessment of taxes under this Act and

manner of furnishing returns and interim returns.
67. Registration as taxpayer.
[S. 67 repealed by s. 32 of Act 129 of 1991 and inserted by s. 62 of Act 45 of 2003.]
67A. Registration of tax practitioners.
[S. 67A inserted by s. 9 of Act 34 of 2004.]

68. Income and capital gain of married persons and minor children.

[s. 68 substituted by s. 20 of Act 5 of 2001.]
69. Duty to furnish returns as to employees, their earnings and other matters.
70. Duty of companiesto furnish returns.

70A. Return of information by Portfolio of Collective Investment Scheme.
[S. 70A inserted by s. 21 of Act 5 of 2001 and substituted by s. 40 (1) of Act 74 of 2002.]
70B. Return of information in respect of financial instruments administered by portfolio
administrators.
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[S. 70B inserted by s. 21 of Act 5 of 2001.]

71. Return of paymentsin respect of bearer warrants.
[S. 71 substituted by s. 41 of Act 74 of 2002.]
72. Return as to shareholdings.

T2A. Return relating to controlled foreign company.
[S. 72A inserted by s. 46 of Act 59 of 2000 and substituted by s. 65 (1) of Act 45 of 2003.]
73. Duty of persons submitting accounts in support of returns, or preparing accounts for
other persons.
73A. Record keeping by persons who render returns.
[S. 73A inserted by s. 22 of Act 5 of 2001 and amended by s. 66 (a) of Act 45 of 2003.]
73B.  Record keeping in relation to taxable capital gain or assessed capital loss.
[S. 73B inserted by s. 22 of Act 5 of 2001.]
73C.  Retention period of records where objection and appeal lodged.
[S. 73C inserted by s. 22 of Act 5 of 2001.]

74. General provisions with regard to information, documents or things.

[S. 74 substituted by s. 14 of Act 46 of 1996.]
T4A. Furnishing of information, documents or things by any person.

[S. 74A inserted by s. 14 of Act 46 of 1996.]
74B. Obtaining of information, documents or things at certain premises.

[S. 74B inserted by s. 14 of Act 46 of 1996.]
74C. Inquiry.

[S. 74C inserted by s. 14 of Act 46 of 1996.]
74D. Search and seizure.

[S. 74D inserted by s. 14 of Act 46 of 1996.]
75. Penalty on default.
75A. Publication of names of offenders

[S. 75A inserted by s. 42 (1) of Act 30 of 1998.]
76. Additional tax in event of default or omission.
76A.  Reportable arrangements
[S. 76A inserted by s. 69 (1) of Act 45 of 2003.]

Part 11
Assessments
77. Assessments and recording thereof.
78. Estimated assessments.
79. Additional assessments.

79A. Reduced assessments

[S. 79A inserted by s. 28 of Act 30 of 2002.]
79B. Withdrawal of assessments

[S. 79B inserted by s. 48 of Act 74 of 2002.]

80. Inspection of record of assessments.

Part I

Objections and Appeals
81. Objection against assessment.
[Heading substituted by s. 53 (1) (a) of Act 60 of 2001.]
82. Burden of proof asto exemptions, deductions, abatements, disregarding or exclusions.
[S. 82 substituted by s. 27 of Act 5 of 2001.]

83. Appeals to tax court against assessment.

[Heading substituted by s. 54 (1) (a) of Act 60 of 2001.]
83A.  Appeasto tax board.
[Heading substituted by s. 55 (1) (a) of Act 60 of 2001.]
[S. 83A inserted by s. 37 of Act 129 of 1991.]
84. Summoning of witnesses and penalty for non-attendance.
85. Contempt of tax court.
[Heading substituted by s. 57 (1) (a) of Act 60 of 2001.]
86. ..
[S. 86 repealed by s. 38 of Act 113 of 1993.]
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86A.  Appeals against decisions of atax court.
[Heading substituted by s. 58 (1) (a) of Act 60 of 2001.]
[S. 86A inserted by s. 24 (1) of Act 103 of 1976.]
87. Members of courts not disqualified from adjudicating.
88. Payment of tax pending appeal .
[S. 88 substituted by s. 30 (1) of Act 121 of 1984.]
Part [11A
Settlement of dispute
[Part I11A inserted by s. 74 of Act 45 of 2003.]

88A. Definitions.

[S. 88A inserted by s. 74 of Act 45 of 2003.]
88B.  Purpose of Part.

[S. 88B inserted by s. 74 of Act 45 of 2003.]
83C. Circumstances where inappropriate to settle.

[S. 88C inserted by s. 74 of Act 45 of 2003.]
88D. Circumstances where appropriate to settle.

[S. 88D inserted by s. 74 of Act 45 of 2003.]
88E. Power to settle and disclosure.

[S. 88E inserted by s. 74 of Act 45 of 2003.]
88F. Procedure for settlement.

[S. 88F inserted by s. 74 of Act 45 of 2003.]
88G. Register of settlements and reporting.

[S. 88G inserted by s. 74 of Act 45 of 2003.]
88H.  Alteration of assessment on settlement.

[S. 88H inserted by s. 74 of Act 45 of 2003.]

Part IV
Payment and Recovery of Tax

89. Appointment of day for payment of tax and interest in overdue payments.

[S. 89 substituted by s. 13 of Act 6 of 1963.]
89bis.  Payments of employees tax and provisional tax and interest on overdue payments of

such taxes.

[S. 89his inserted by s. 14 of Act 6 of 1963.]

89ter.  Accounts and recovery proceedings in respect of taxes.
[S. 89ter inserted by s. 14 of Act 6 of 1963 and substituted by s. 37 of Act 89 of 1969.]
89quat. Interest on underpayments and overpayments of provisional tax.
[S. 89quat inserted by s. 46 of Act 85 of 1974, repealed by s. 37 of Act 94 of 1983, inserted by s. 34 (1) of
Act 121 of 1984 and substituted by s. 22 (1) of Act 65 of 1986.]
89quin. Calculation of interest payable under this Act.
[S. 89quininserted by s. 34 (1) of Act 121 of 1984.]
89sex. Determination of day and time for payment of tax, interest or penalties.
[S. 89sex inserted by s. 33 of Act 28 of 1997 and substituted by s. 75 of Act 45 of 2003.]

90. Persons by whom normal tax payable.
91. Recovery of tax.
92. Correctness of assessment cannot be questioned.
93. Collection of taxes under arrangements made under section 108.
93bis. ...
[S. 93his inserted by s. 17 of Act 6 of 1963 and repealed by s. 8 of Act 6 of 1972.]
9. Evidence as to assessments.
AUA. ...
[S. 94A inserted by s. 39 of Act 89 of 1969 and repealed by s. 38 of Act 94 of 1983.]
Part V
Representative Taxpayers
95. Liability of representative taxpayer.
96. Right of representative taxpayer to indemnity.
97. Personal liability of representative taxpayer.

98. Company regarded as agent for absent shareholder.
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100.
101.
102.
102A.
103.

104.
105.

105A.
106.
107.
107A.

107B
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Power to appoint agent.
Remedies of Commissioner against agent or trustee.
Public officers of companies.
Part M
Miscellaneous
Refunds and set off.
[S. 102 substituted by s. 30 of Act 30 of 2002.]
Treatment of certain small tax claims and refunds.

[S. 102A inserted by s. 40 of Act 94 of 1983.]
Transactions, operations or schemes for purposes of asoiding or postponing liability
for or reducing amounts of taxes on income.

Offences and penalties.
Jurisdiction of courts.

[S. 105 substituted by s. 52 of Act 74 of 2002.]
Reporting of unprofessional conduct.

[S. 105A inserted by s. 23 of Act 65 of 1986.]

Authentication and service of documents.
Regulations.
Rules of tax court.
[S. 107A inserted by s. 63 (1) of Act 60 of 2001.]

[S. 107B inserted by s. 63 (1) of Act 60 of 2001 and repealed by s. 77 of Act 45 of 2003.]

108.
100.
110.

110bis.

111
111A.

Prevention of or relief from double taxation.
Prevention of or relief from double taxation in the Republic and South-West Africa.
Determination of increase in scale of taxation for purposes of certain leases of the
right to mine for gold.
Application of certain provisions for purposes of provincial ordinances imposing
personal and income taxes.

[S. 110bis inserted by s. 18 of Act 6 of 1963.]
Repeal of laws.

[S. 111A inserted by s. 40 of Act 89 of 1969 and repealed by s. 41 of Act 94 of 1983.]

112,

Short title and commencement.
First Schedule

COMPUTATION OF TAXABLE INCOME DERIVED FROM PASTORAL, AGRICULTURAL OR

OTHER FARMING OPERATIONS
Second Schedule

COMPUTATION OF GROSS INCOME DERIVED BY WAY OF LUMPSUM BENEFITS FROM

PENSION, PROVIDENT AND RETIREMENT ANNUITY FUNDS

Third Schedule
LAWS REPEALED
Fourth Schedule

AMOUNTSTO BE DEDUCTED ORWITHHELD BY EMPLOY ERS AND PROVISIONAL
PAYMENTSIN RESPECT OF NORMAL TAX AND PROVINCIAL TAXES

[Fourth Schedule added by s. 19 of Act 6 of 1963.]
Fifth Schedule
LOAN PORTION OF THE NORMAL TAX
[Fifth Schedule added by s. 26 (1) of Act 52 of 1970.]
Sixth Schedule

[Sixth Schedule added by s. 28 (1) of Act 90 of 1972 and repealed by s. 51 (1) of Act 113 of 1993.]

Seventh Schedule

BENEFITS OR ADVANTAGES DERIVED BY REASON OF EMPLOYMENT OR THE HOLDING OF

ANY OFFICE
[Seventh Schedule added by s. 46 of Act 121 of 1984.]
Eighth Schedule

DETERMINATION OF TAXABLE CAPITAL GAINS AND ASSESSED CAPITAL LOSSES
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[Eighth Schedule added by s. 38 of Act 5 of 2001.]
Ninth Schedule
PUBLIC BENEFIT ACTIVITIES
[Ninth Schedule added by s. 41 of Act 30 of 2002.]

D Cases
PRELIMINARY (s 1)
1 Interpretation

D Cases
In this Act, unless the context otherwise indicates-
'agent’ includes any patnership or company or any other body of persons corporate or
unincorporate acting as an agent;
'aggregate capital gain' means an amount determined in terms of paragraph 6 of the Eighth
Schedule;
[Definition of "aggregate capital gain' inserted by s. 5 (a) of Act 5 of 2001.]
'agor egate capital loss' means an amount determined in terms of paragraph 7 of the Eighth
Schedule;
[Definition of 'aggregate capital loss inserted by s. 5 (a) of Act 5 of 2001.]
'assessed capital loss' means an amount determined in terms of paragraph 9 of the Eighth
Schedule;
[Definition of ‘assessed capital 1oss inserted by s. 5 (@) of Act 5 of 2001.]
'assessment’ means the determination by the Commissioner, by way of a notice of assessment
(including a notice of assessment in dectronic form) served in a manner contemplated in section 106 (2)-
(@)  of an amount upon which any tax leviable under this Act is chargeable; or
(b)  of theamount of any such tax; or
(©) of any loss ranking for set-off; or
(d)  of any assessed capital loss determined in terms of paragraph 9 of the Eighth Schedule,
[Para. (d) added by s. 5 (c) of Act 5 of 2001.]
and for the purposes of Part |11 of Chapter 11 includes any determination by the Commissioner in respect of
any of the rebates referred to in section 6 and any decision of the Commissioner which isin terms of this
Act subject to objection and appeal;

[Definition of ‘assessment’ amended by s. 3 (a) of Act 90 of 1962, substituted by s. 4 (1) (a) of Act 88 of
1971 and by s. 4 (1) (a) of Act 69 of 1975 and amended by s. 2 (1) (a) of Act 104 of 1980 and by s. 12 (1)
(a) of Act 45 of 2003.]

'assisted gold mine' ......
[Definition of 'assisted gold mine' inserted by s. 5 (a) of Act 76 of 1986 and deleted by s. 2 (a) of Act 141
of 1992.]

'average exchange rate' in relation to a year of assessment means

(@) the average determined by using the closing spot rates at the end of daily, weekly or
monthly intervals during that year of assessment; or

(b)  the weighted average determined by using the closing spot rates at the end of daily,
weekly or monthly intervals during that year of assessment during which income is
received or accrued or expenditure is incurred, which average must be based on
(0] the net amount of receipts and accruals (excluding those of a capital nature) and

deductible expenditure during each such period; and
(i) the net amount of capital gains or capital losses determined in respect of any
disposal of assets during that period,
which must be consistently applied withinthat year of assessment;
[Definition of 'average exchange rate' inserted by s. 6 (1) (a) of Act 74 of 2002.]
'benefit fund' means-

(@) any friendly society registered under the Friendly Societies Act, 1956 (Act 25 of 1956),
or any fund established before 13 June 1986 which is not so registered solely because of
the provisions of section 2 (2) (a) of that Act; or

[Para. (a) substituted by s. 3 (1) (a) of Act 101 of 1978 and by s. 2 (1) (a) of Act 65 of 1986.]
(b)  any medica scheme registered under the provisions of the Medical Schemes Act, 1998
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(Act 131 of 1998); or
[Para. (b) substituted by s. 3 (1) (a) of Act 101 of 1978 and by s. 10 (1) (a) of Act 53 of 1999.]
(N —
[Para. (c) substituted by s. 2 (a) of Act 21 of 1995 and by s. 19 (1) (a) of Act 30 of 1998 and deleted by s.
19 (2) (b) of Act 30 of 1998]

'bonus debentures or securities means debentures or securities issued by a company, whether
by way of a bonus award or otherwise, in such a manner that the company's reserves or unappropriated
profits are in whole or in part applied in paying up such debentures or securities;

[Definition of 'bonus debentures or securities inserted by s. 4 (1) (a) of Act 85 of 1974.]

'building society' means a building society registered under the Building Societies Act, 1986 (Act
82 of 1986);

[Definition of 'building society' inserted by s. 1 (1) (a) of Act 108 of 1986.]

'business day' means any day which is not a Saturday, Sunday or public holiday;

[Definition of 'business day' inserted by s. 2 (1) (a) of Act 113 of 1993.]
‘capital gain' means an amount determined in terms of paragraph 3 of the Eighth Schedule;
[Definition of ‘capital gain' inserted by s. 5 (d) of Act 5 of 2001.]
‘capital loss' means an amount determined in terms of paragraph 4 of the Eighth Schedule;
[Definition of ‘capital loss inserted by s. 5 (d) of Act 5 of 2001.]

'capitalization shares means shares are issued by a company, whether by way of a bonus award
or otherwise, in such manner that the Company's reserves (including any share premium account) or
unappropriated profits are in whole or in part applied in paying up such shares,

[Definition of ‘capitalization shares' inserted by s. 4 (1) (b) of Act 85 of 1974.]

'Chief Executive Officer' ......

[Definition of 'Chief Executive Officer' inserted by s. 2 (a) of Act 36 of 1996 and deleted by s. 34 (1) of
Act 34 of 1997.]
‘child’, in relation to any person, includes any person adopted by him-
(@)  under the provisions of the Adoption of Children Act, 1923 (Act 25 of 1923), or
Children's Act, 1937 (Act 31 of 1937), or the Children's Act, 1960 (Act 33 of 1960); or
(b)  under the law of any country other than the Republic, provided the adopted person is
under such law accorded the status of a legitimate child of the adoptive parent and the
adoption was made at atime when the adoptive parent was ordinarily resident in such
country;
[Definition of "child' inserted by s. 4 (a) of Act 90 of 1964.]

‘close corporation' means a close corporation within the meaning of the Close Corporations Ad,
1984 (Act 69 of 1984);

[Definition of 'close corporation’ inserted by s. 2 (1) (a) of Act 121 of 1984.]

‘Commissioner' means the Commissioner for the South African Revenue Service;

[Definition of 'Commissioner' deleted by s. 4 (b) of Act 90 of 1964, inserted by s. 2 (1) (b) of Act 104 of
1980 and substituted by s. 34 (1) of Act 34 of 1997.]
‘company' includes-
(a)  any association, corporation or company (other than a close corporation) incorporated or
deemed to be incorporated by or under any law in force or previously in forcein the
Republic or in any part thereof, or any body corporate formed or established or deemed to
be formed or established by or under any such law; or
[Para. (a) substituted by s. 4 (1) (c) of Act 85 of 1974 and by s. 2 (1) (b) of Act 121 of 1984.]
(b)  any association, corporation or company incorporated under the law of any country other
than the Republic or any body corporate formed or established under such law; or
[Para. (b) substituted by s. 4 (1) (c) of Act 85 of 1974 and by s. 13 (1) (a) of Act 30 of 2000.]
() ...
[Para. (c) substituted by s. 4 (1) (c) of Act 85 of 1974 and deleted by s. 13 (1) (b) of Act 30 of 2000.]
(d)  any association (not being an association referred to in paragraph (a) or (f)) formed in the
Republic to serve a specified purpose, beneficial to the public or a section of the public;
or
[Para. (d) substituted by s. 2 (1) (c) of Act 121 of 1984 and by s. 13 (1) (c) of Act 30 of 2000.]
(e) any-
)] portfolio comprised in any collective investment scheme in securities
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contemplated in Part 1V of the Collective Investment Schemes Control Act, 2002,
managed or carried on by any company registered as a manager under section 42
of that Act for purposes of that Part; or
(i) arrangement or scheme carried on outside the Republic in pursuance of which

members of the public are invited or permitted to invest in a portfolio of a
collective investment scheme, where two or more investors contribute to and hold
a participatory interest in a portfolio of the scheme through shares, units or any
other form of participatory interest; or;

[Para. (e) added by s. 3 (b) of Act 90 of 1962, amended by s. 2 (1) (a) of Act 28 of 1997 and substituted by

s. 13 (1) (d) of Act 30 of 2000 and by s. 6 (1) (b) of Act 74 of 2002.]
()] a close corporation;
[Para. (f) added by s. 2 (1) (d) of Act 121 of 1984.]
‘connected person' means-

(@) inrelation to anatura person

()] any relative; and

(i) any trust of which such natural person or such relative is abeneficiary;
(b) inrelation to atrust-

(i any beneficiary of such trust; and

(i) any connected person in relation to such beneficiary;

(bA) inrelation to a connected person in relation to atrust (other than a collective investment
scheme in property shares managed or carried on by any company registered as a
manager under section 42 of the Collective Investment Schemes Control Act, 2002, for
purposes of Part V of that Act), includes any other person who is a connected person in
relation to such trust;

[Para. (bA) inserted by s. 19 (1) (c) of Act 30 of 1998 and substituted by s. 6 (1) (c) of Act 74 of 2002.]

(c) in relation to a member of any partnership-

()] any other member; and
(i) any connected person in relation to any member of such partnership;

(d) inrelation to acompany-

(i its holding company as defined in section 1 of the Companies Act, 1973 (Act 61

of 1973);

(i) its subsidiary as so defined;

(iii) any other company where both such companies are subsidiaries (as so defined) of
the same holding company;

(iv) any person, other than a company as defined in section 1 of the Companies Act,

1973 (Act 61 of 1973), who individually or jointly with any connected personin

relation to himself, holds, directly or indirectly, at least 20 per cent of the

company's equity share capital or voting rights;

[Sub-para. (iv) substituted by s. 2 (1) (a) of Act 21 of 1994 and by s. 2 (1) (b) of Act 28 of 1997.]
(V) any other company if at least 20 per cent of the equity share capital of such
company is held by such other company, and no shareholder holds the majority
voting rights of such company;
[Sub-para. (v) substituted by s. 2 (1) (a) of Act 21 of 1994.]
(VA) any other company if such other company is managed or controlled by-

(@a) any person who or which is a connected person in relation to such
company; or

(bb)  any person who or which is a connected person in relation to a person
contemplated in item (aa); and

[Sub-para. (vVA) inserted by s. 2 (1) (d) of Act 28 of 1997 and substituted by s. 19 (1) (d) of Act 30 of
1998]
(vi) where such company is a close corporation

(@a) any member;

(bb)  any relative of such member or any trust which is a connected person in
relation to such member; and

(cc)  any other close corporation or company which is a connected person in
relation to-
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(i)any member contemplated in item (aa); or
(i) the relative or trust contemplated in item (bb); and
[Item (cc) substituted by s. 2 (1) (e) of Act 28 of 1997.]
(e in relation to any person who is a connected person in relation to any other person in
terms of the foregoing provisions of this definition, such other person,
and in this definition the expression 'beneficiary’ means any person who has been named in the will or
deed of trust concerned-

0] as abeneficiary; or
(i) as a person upon whom the trustee of the trust has the power to confer a benefit from
such trust;

[Definition of '‘connected person' inserted by s. 2 (1) (b) of Act 113 of 1993.]

‘controlled group company' means a controlled group company contemplated in the definition of
‘group of companies;;

[Definition of ‘controlled group company' inserted by s. 6 (1) (d) of Act 74 of 2002.]

‘controlling group company' means a controlling group company contemplated in the definition
of 'group of companies;

[Definition of ‘controlling group company' inserted by s. 6 (1) (d) of Act 74 of 2002.]

‘controlled foreign company' means a controlled foreign company as defined in section 9D, and
includes any reference in this Act, prior to the amendment thereof by the Revenue Laws Amendment Act,
2002, to a controlled foreign entity;

[Definition of 'controlled foreign company' inserted by s. 6 (1) (d) of Act 74 of 2002.]

'date of deep level production' in relation to any deep level gold mine, means the date which the
Government Mining Engineer certifies as the date on which stoping below a vertical depth of seven
thousand five hundred feet from the surface commenced;

'date of assessment’, in relation to any assessment, means the date specified in the notice of such
assessment as the due date or, where a due date is not so specified, the date of such notice;

[Definition of 'date of assessment' inserted by s. 4 (1) (b) of Act 69 of 1975.]
'date of sequestration' means-
(a) thedate of voluntary surrender of an estate, if accepted by the Court; or
(b)  thedate of provisional sequestration of an estate, if afinal order of sequestration is
granted by the Court;
[Defininition of 'date of sequestration’ inserted by s. 12 (1) (b) of Act 45 of 2003.]

'depreciable asset' means an asset as defined in paragraph 1 of the Eighth Schedule (other than
trading stock), in respect of which a capital deduction or allowance determined with reference to the cost or
value of that asset is allowable in terms of this Act for purposes other than the determination of any capital
gain or capital loss;

[Defininition of 'depreciable asset' inserted by s. 12 (1) (b) of Act 45 of 2003.]

'designated country' ......

[Definition of 'designated country' inserted by s. 6 (1) (€) of Act 74 of 2002 and deleted by s. 12 (1) (c) of
Act 45 of 2003.]

‘dependant’ ......

[Definition of 'dependant’ substituted by s. 4 (1) (b) of Act 88 of 1971 and by s. 4 (1) (d) of Act 85 of 1974,
amended by s. 3 (1) (a) of Act 104 of 1979 and by s. 2 (1) (c) of Act 104 of 1980 and deleted by s. 2 (b) of
Act 90 of 1988.]

'director', in relation to a close corporation, means any person who in respect of such close
corporation holds any office or performs any functions similar to the office or functions of a director of a
company other than a close corporation;

[Definition of 'director' inserted by s. 2 (1) (a) of Act 96 of 1985.]

'dividend' means any amount distributed by a company (not being an institution to which section
10 (1) (d) applies) to its shareholders or any amount distributed out of the assets pertaining to any portfolio
referred to in paragraph (e) of the definition of ‘company’ in this section to shareholdersin relation to such
portfolio (including, in the case of any co-operative society or company referred to in section 27, any
amount distributed on or after 1 April 1977 to its members, whether divided among the membersin
accordance with their rights as shareholders or according to the value of business transactions between
individual members and such society or company or on some other basis), and in this definition the
expression 'amount distributed' includes-
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in relation to a company that is being wound up or liquidated, or the corporate existence
of which isfinally terminated, any profits distributed, whether in cash or otherwise, other
than those of a capital nature earned before or during the winding-up or liquidation from
the disposal of any asset before 1 October 2001 (any such profits distributed by the
liquidator of the company being deemed for the purposes of this definition to have been
distributed by the company): Provided that the amount of any capital profits so
distributed which are attributabl e to the disposal of any asset on or after 1 October 2001,
but which was acquired by that company before that date shall, for the purposes of this
definition be limited to the amount of profit determined as if that asset had been acquired
on 1 October 2001 for a cost equal to the market value of that asset as contemplated in
paragraph 29 of the Eighth Schedule;

[Para. (@) substituted by s. 4 (1) (c) of Act 69 of 1975 and by s. 6 (1) (g) of Act 74 of 2002.]

(b)

(©)

in relation to a company that is not being wound up or liquidated, any profits distributed,
whether in cash or otherwise, and whether of a capital nature or not, including an amount
equal to the nominal value, at the time of issue thereof, of any capitalization shares
awarded to shareholders and the nominal value of any bonus debentures or securities
awarded to shareholders,
in the event of the partial reduction or redemption of the capital of a company, including
the acquisition of shares in terms of section 85 of the Companies Act, 1973 (Act 61 of
1973), so much of the sum of any cash and the value of any asset given to a shareholder
as exceeds the cash equivalent of-
()] the amount by which the nominal value of the shares of that shareholder is
reduced; or
(i) the nominal value of the shares so acquired from such shareholder, as the case
may be; and

[Para. (c) substituted by s. 4 (1) (d) of Act 69 of 1975 and by s. 10 (1) (b) of Act 53 of 1999.]

(d)

in the event of the reconstruction of a company, so much of the sum of any cash and the
value of any asset given to a shareholder as exceeds the nominal value of the shares held
by him before the reconstruction,

[Para. (d) substituted by s. 4 (1) (d) of Act 69 of 1975.]

but does not include-

(€)

(f)

the nominal value of any capitalization shares awarded to a shareholder to the extent to
which such shares have been paid up by means of the application of the whole or any
portion of the share premium account of a company; or

subject to the provisions of the first proviso to this definition, any cash and the value of
any asset given to a shareholder to the extent to which the cash and the value of the asset
represents a reduction of the share premium account of a company; or

[Para. (f) substituted by s. 4 (1) (€) of Act 69 of 1975 and by s. 10 (1) (c) of Act 53 of 1999.]

(9)

[Para. (g) substituted by s. 4 (1) (e) of Act 69 of 1975, amended by s. 2 (1) (c) of Act 113 of 1993 and

(h)

deleted by s. 10 (1) (d) of Act 53 of 1999.]
the nominal value of any capitalization shares awarded to shareholders as part of the
equity share capital of a company;

[Para. (h) substituted by s. 4 (1) (e) of Act 69 of 1975 and by s. 10 (1) (€) of Act 53 of 1999.]

(i)

)] any amount distributed by any co-operative society or company referred toin
section 27 by way of abonus out of its profits for any year of assessment of such
society or company commencing before 1 April 1977, if such amount is divided
among the members according to the value of the business transactions between
the society or company and the members and is distributed not later than twelve
months after the end of such year of assessment;

(i) any amount distributed by such society or company by way of abonus, to the
extent that such amount is allowable as a deduction from the income of such
society or company under the provisions of section 27; and

(iii) any amount distributed out of the stabilization fund referred to in section 27 (2)

(h):
[Para. (i) inserted by s. 4 (1) (b) of Act 113 of 1977.]
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Provided that, for the purposes of this definition-

(i)

(ii)

(iiA)

(iiB)

where a company has on or after 1 January 1974 transferred any amount from reserves
(excluding any share premium account) or undistributed profits to the share capital or the
share premium account of the company without applying the amount in paying up
capitalization shares or has applied the amount in paying up capitalization shares the
nominal value of which did not in whole or in part constitute an amount distributed as
contemplated in the foregoing provisions of this definition, the amount so transferred
(reduced by so much thereof as constitutes such an amount distributed) shall be deemed-
(@a) to the extent that such amount (as so reduced) is shown to consist of profits of a
capital nature, to be a profit of a capital nature available for distribution by the
company to shareholders who, in the event of a distribution by the company at any
time (whether before or during the winding-up or liquidation of the company) of
profits of a capital nature would be entitled to participate in such a distribution;
and
(bb)  tothe extent that subparagraph (aa) does not apply, to be a profit which is not of a
capital nature and is available for distribution by the company to shareholders
who, in the event of a distribution by the company at any time (whether before or
during the winding-up or liquidation of the company) of profits which are not of a
capital nature would be entitled to participate in such a distribution,
regardless of whether in either case the company in fact has or has not any profits
available for distribution;
where the share capital of the company consists of different classes of share capital, any
amount deemed by paragraph (i) of this proviso to be available for distribution to
shareholders shall, in applying that paragraph, be apportioned between such classes of
share capital in accordance with the rights of the holders of the corresponding classes of
shares to participate in distributions of profits of a capital nature or profits which are not
of a capital nature, as the case may be, and the amount deemed by the said paragraph to
be available for distribution to the shareholders in respect of any such class of shares
shall be the amount allocated to the share capital of that class under such apportionment;
where any amount is under the provisions of paragraph (i) of this proviso or that
paragraph as applied by paragraph (ii) of this proviso, deemed to be a profit available for
distribution to shareholders and any of the shares of any class (hereinafter referred to as
the original shares) held by any such shareholders are converted into shares of any other
class or the origina shares are cancelled and shares of any other class are issued in place
of the original shares, the said amount shall, to the extent that it relates to or may have
been apportioned to the original shares, be deemed to relate to and to be a profit available
for distribution to the shareholders in respect of the shares of such other class and the
provisions of this proviso shall, to the extent that the said amount is deemed to consist of
aprofit as aforesaid, apply in respect of such amount as though it were an amount
referred to in paragraph (i) of this proviso, and the shareholders in respect of the shares of
such other class shall, regardless of the rights attaching to such shares, be deemed as
respects the said amount to be entitled to participate in profits of the same nature as the
profit deemed by this paragraph to be available for distribution to the shareholders,
whether such profit is of a capital nature or is not of a capital nature;
[Para. (iiA) inserted by s. 4 (1) (f) of Act 69 of 1975.]
subject to the provisions of paragraphs (iiA) and (iv) of this proviso, where any amount is
under the provisions of paragraph (i) of this proviso or that paragraph as applied by
paragraph (ii) of this proviso, deemed to be a profit available for distribution to
shareholders and any shares issued by the company are cancelled without a return of the
share capital or any share premium relating to such shares, such share capital or share
premium or any reserve created by reason of the cancellation of such shares shall, to the
extent that the said profit may be apportioned to the said shares, be deemed to consist of a
profit (of the same nature as the aforesaid profit) available for distribution to shareholders
who are or may become interested in such share capital, share premium or reserve, and
where any cash is or any assets are given to shareholders by way of areturn of or a
distribution out of such share capital, share premium or reserve the sum of the amount of
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such cash and the value of such assets shall, to the extent that such sum does not exceed
the amount deemed by this paragraph to consist of a profit available for distribution to
shareholders, be deemed to be a profit (of the same nature as the first-mentioned profit)
distributed to the sharehol ders;
[Para. (iiB) inserted by s. 4 (i) (f) of Act 69 of 1975.]
if, in the event of the subsequent partial reduction or redemption of the share capital
(including any share premium) of the company, including any acquisition of sharesin
terms of section 85 of the Companies Act, 1973 (Act 61 of 1973), or the reconstruction of
the company, any cash or asset is given to shareholders and such cash or asset (or a
portion thereof) represents areturn of share capital or share premium, the amount of
share capital or share premium so returned-
(aa) to shareholders entitled to participate in distributions of profits which are not of a
capital nature and in respect of whom any amount is deemed under paragraph (i)
(bb) of this proviso to be such a profit available for distribution to such
shareholders, shall (to the extent that the amount returned to such shareholders
does not exceed the aggregate of the amounts of the profits so deemed to be
available for distribution to such shareholders) be deemed to be a profit, not of a
capital nature, distributed to such shareholders, and the amounts so deemed to be
available for distribution shall be deemed to have been reduced accordingly; or
(bb)  to shareholders entitled to participate in distributions of profits of a capital nature
and in respect of whom any amount is deemed under paragraph (i) (aa) of this
proviso to be such a profit available for distribution to such shareholders, shdl (to
the extent that the amount returned to such shareholders (Iess so much thereof as
is deemed under subparagraph (aa) of this paragraph to be a profit, not of a capital
nature, distributed to such shareholders) does not exceed the aggregate of the
amounts of the profits deemed under the said paragraph (i) (aa) to be available for
distribution to such shareholders) be deemed to be a profit of a capital nature
distributed to such shareholders and the amounts so available for distribution shall
be deemed to have been reduced accordingly;

[Para. (iii) amended by s. 4 (1) (g) of Act 69 of 1975 and by s. 10 (1) (h) of Act 53 of 1999.]

(iv)

(V)

where the company has lost some of its paid-up share capital (including any share

premium) as a result of losses actually incurred by it and such share capital isin

consequence partially reduced to take account of such losses, any amounts which in terms
of this proviso are at the date of such partial reduction of such share capital deemed to be
profits available for distribution to shareholders shall be deemed to have been reduced to
the extent that such losses are so accounted for and in such manner that, as far as possible
and on the basis, where necessary, of an apportionment between different classes of share
capital in accordance with the rights of shareholders-

(@a) any such profits which are of a capital nature and relate to shareholders entitled to
participate in profits of that nature, are reduced by so much of the amount by
which the said share capital isreduced as is attributable to |osses of a capital
nature; and

(bb) any such profits which are not of a capital nature and relate to shareholders
entitled to participate in profits which are not of a capital nature, are reduced by so
much of the amount by which the said share capital is reduced as is attributable to
losses which are not of a capital nature;

in the event of the winding-up or liquidation of the company -

(@a) any profitswhich in terms of the preceding provisions of this proviso are, at the
commencement of the winding-up or liquidation, deemed to be available for
distribution to shareholders shall, if the company has lost some of its paid-up
share capital (including any share premium) as a result of losses actually incurred
by it, be deemed to have been reduced in such manner that, as far as possible and
on the basis, where necessary, of an apportionment between different classes of
share capital in accordance with the rights of shareholders
(A) any such profits which are of a capital nature and relate to shareholders

entitled to participate in profits of that nature, are reduced by so much of
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the loss of the said share capital asis attributable to losses of a capital
nature; and
(B)  any such profits which are not of a capital nature and relate to shareholders
entitled to participate in profits which are not of a capital nature, are
reduced by so much of the loss of the said share capital asis attributable to
losses which are not of a capital nature; and
(bb)  the aggregate of any cash and the value of any assets given to shareholders
entitled to participate in profits not of acapital nature shall, to the extent that such
aggregate exceeds so much of the sum of the share capital and any share premium
contributed by such shareholders (less so much of such share capital and share
premium as has been lost) as remains after deducting therefrom an amount equal
to so much of any profits, not of a capital nature, which are deemed by this
proviso (after applying subparagraph (aa) of this paragraph) to be available for
distribution to such shareholders at the commencement of the winding-up or
liquidation, as relates to the said share capital, be deemed to be a profit, not of a
capital nature, distributed to such shareholders, but the amount of that profit shall
not be determined at an amount which exceeds the aforesaid amount:
Provided further that a reserve of any company which consists of or includes any amount transferred from
the share premium account of the company shall, except to the extent to which such reserve consists of any
other amount, be deemed for the purposes of this definition to be a share premium account of, or share
premium received by, such company;

[Definition of 'dividend' amended by s. 3 (c) of Act 90 of 1962, substituted by s. 4 (1) (e) of Act 85 of 1974
and amended by s. 4 (1) (a) of Act 113 of 1977, by s. 3 (1) (b) of Act 101 of 1978, by s. 1 (1) (b) of Act
108 of 1986, by s. 2 (1) (d) of Act 113 of 1993, by s. 10 (1) (f) and (g) of Act 53 of 1999, by s. 13 (1) (e) of
Act 30 of 2000, by s. 6 (1) (f) of Act 74 of 2002 and by s. 12 (1) (d) of Act 45 of 2003.]

‘domestic company' ......

[Definition of 'domestic company' inserted by s. 4 (1) (f) of Act 85 of 1974 and deleted by s. 2 (a) of Act 59
of 2000.]
‘entertainment expenditur € means expenditure incurred in providing hospitality of any kind,
including, without limiting the scope of the definition, expenditure incurred in providing or supplying-
(a)  food, drink or accommodeation; or
(b)  any ticket or voucher entitling any person to admission to any theatre, exhibition or club
or to attend any show, display or performance or to use or enjoy any sporting,
recreational or other facility; or
(©) any gift of goods intended for the personal use or enjoyment of any person; or
(d) any travel facility; or
(e any voucher entitling the recipient or any holder thereof to exchange it for food, drink or
accommodation or any such ticket, voucher, gift or travel facility,
and expenditure which isincidental to or isincurred in connection with the provision or supply of any such
hospitality, food, drink, accommodation, ticket, voucher, gift or travel facility, but excluding such
expenditure in respect of hospitality asisreferred to in section 8 (1) (d);
[Definition of ‘entertainment expenditure' inserted by s. 2 (1) (e) of Act 121 of 1984.]

'equity share capital' means, in relation to any company, its issued share capital excluding any
part thereof which, neither as respects dividends nor as respects capital, carries any right to participate
beyond a specified amount in a distribution, and the expression 'equity shares' shall be construed
accordingly;

‘executor' means any person to whom letters of administration have been granted by a Master or
an Assistant Master of the High Court appointed under the Administration of Estates Act, 1965 (Act 66 of
1965), in respect of the estate of a deceased person under any law relating to the administration of estates,
and includes a person acting or authorized to act under letters of administration granted outside the
Republic but signed and sealed by such a Master or Assistant Master for use within the Republic and, in
any case where the estate is not required to be administered under the supervision of such a Master or
Assistant Maste, the person administering the estate;

[Definition of 'executor' substituted by s. 2 (1) (f) of Act 28 of 1997.]

'external company' ......

[Definition of 'external company' inserted by s. 4 (1) (i) of Act 85 of 1974 and deleted by s. 2 (b) of Act 59
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of 2000.]
'financial instrument' includes-

(&) aloan, advance, debt, stock, bond, debenture, bill, share, promissory note, banker's
acceptance, negotiable certificate of deposit, deposit with afinancial institution, a
participatory interest in a portfolio of a collective investment scheme, or a similar
instrument;

(b)  any repurchase or resale agreement, forward purchase arrangement, forward sale
arrangement, futures contract, option contract or swap contract;

(©) any other contractual right or obligation the value of which is determined directly or
indirectly with reference to
)] adebt security or equity;

(i) any commodity as quoted on an exchange; or
(iii) arate index or a specified index;
[Para. (c) substituted by s. 3 (1) (a) of Act 32 of 2004.]

(d)  anyinterest-bearing arrangement; and

(e any financial arrangement based on or determined with reference to the time value of
money or cash flow or the exchange or transfer of an asset;

[Definition of ‘financial instrument' inserted by s. 6 (1) (h) of Act 74 of 2002.]
'financial year", in relation to any company, means-

(@) theperiod, whether of 12 months or not, commencing upon the date of incorporation or
creation of such company and ending upon the last day of February immediately
succeeding such date or upon such other date as the Commissioner having regard to the
circumstances of the case may approve; or

(b)  any period subsequent to the period referred to in paragraph (a), whether of 12 months or
not, commencing immediately after the last day of the immediately preceding financial
year of such company and ending upon the first anniversary of such last day or upon such
other date as the Commissioner having regard to the circumstances of the case may
approve;

[Definition of 'financial year' inserted by s. 1 (a) of Act 6 of 1963 and substituted by s. 6 (1) (a) of Act 89
of 1969 and by s. 2 (1) (a) of Act 94 of 1983.]
'foreign dividend' means any dividend received by or which accrued to any person from aforeign
company as defined in section 9D;
[Definition of 'foreign dividend' inserted by s. 12 (1) (€) of Act 45 of 2003.]
'foreign equity instrument' means-
(@) ashareor depository receipt in respect of a share listed on any-
)] stock exchange contemplated in paragraph (b) of the definition of 'listed

company'’;

(i) any national, regional or local exchange outside the Republic which is comparable
to a stock exchange contemplated in subparagraph (i); or

(iii) any interdealer quotation system outside the Republic that regularly publishes or
releases firm buy or sell quotations by identified brokers or dealers by electronic
means or otherwise;

[Para. (a) substituted by s. 6 (1) (i) of Act 74 of 2002.]

(b)  aparticipatory interest in an arrangement or scheme contemplated in paragraph (e) (ii) of
the definition of ‘company’ in section 1,

[Para. (b) substituted by s. 6 (1) (i) of Act 74 of 2002.]

(©) any other contractual right or obligation which derives its value from any specified index
outside the Republic; or

(d)  any coin made mainly from gold or platinum,

and any option, future or contract relating to such share, participatory interest, investment or contractual
right or obligation or coin;
[Definition of ‘foreign equity instrument' inserted by s. 17 (1) (&) of Act 60 of 2001 and amended by s. 6 (1)
(j) of Act 74 of 2002.]
‘grossincome, in relation to any year or period of assessment, means
0] in the case of any resident, the total amount, in cash or otherwise, received by or accrued
to or in favour of such resident; or
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(i) in the case of any person other than aresident, the total amount, in cash or otherwise,
received by or accrued to or in favour of such person from a source within or deemed to
be within the Republic,

during such year or period of assessment, excluding receipts or accruals of a capital nature, but including,
without in any way limiting the scope of this definition, such amounts (whether of a capital nature or not)
so received or accrued as are described hereunder, namely-

(a)  any amount received or accrued by way of annuity, including any amount contemplated
in the definition of 'annuity amount' in section 10A (1);

[Para. (a) substituted by s. 2 (1) (e) of Act 113 of 1993.]

(b)  any amount payable to the taxpayer by his spouse or former spouse, under any judicial
order or written agreement of separation or under any order of divorce, by way of
alimony or allowance or maintenance of the taxpayer or any children;

(©) any amount, including any voluntary award, received or accrued in respect of services
rendered or to be rendered or any amount (other than an amount referred to in section 8
(1)) received or accrued in respect of or by virtue of any employment or the holding of
any office: Provided that-

(i the provisions of this paragraph shall not apply in respect of any benefit or
advantage in respect of which the provisions of paragraph (i) apply;

[Para. (i) substituted by s. 2 (1) (b) of Act 96 of 1985.]

(i) any amount received by or accrued to or for the benefit of any person in respect of
services rendered or to be rendered by any other person shall for the purposes of
this definition be deemed to have been received by or to have accrued to the said
other person;

(iii) to (vi) inclusive ......

[Sub-paras. (iii) to (vi) inclusive deleted by s. 9 (a) of Act 30 of 2002.]
[Para. (c) amended by s. 3 (d) of Act 90 of 1962, by s. 5 (a) of Act 55 of 1966 and by s. 4 (1) (h) of Act 69
of 1975 and substituted by s. 2 (1) (f) of Act 121 of 1984.]
(cA) any amount received by or accrued to any person who-

(i isanatural person;

(i) isor was alabour broker as defined in the Fourth Schedule (other than a labour
broker in respect of which a certificate of exemption has been issued in terms of
that Schedule);

(iii) is or was a personal service company as defined in the Fourth Schedule; or

(iv) isor was apersonal service trust as defined in the Fourth Schedule,

as compensation for any restraint of trade imposed on such person;
[Para. (cA) inserted by s. 13 (1) (f) of Act 30 of 2000.]

(d)  any amount, including any voluntary award, received or accrued in respect of the
relinquishment, termination, loss, repudiation, cancellation or variation of any office or
employment or of any appointment (or right or claim to be appointed) to any office or
employment: Provided that-

(i the provisions of this paragraph shall not apply to any lump sum award from any
pension fund, provident fund or retirement annuity fund;

(i) any such amount which becomes payable in consequence of or following upon the
death of any person shall be deemed to be an amount which accrued to such
person immediately prior to his death;

[Para. (d) amended by s. 2 (1) (b) of Act 65 of 1986.]

(e any amount determined in accordance with the provisions of the Second Schedule (other
than any amount included under paragraph (eA)), in respect of lump sum benefits
received by or accrued to such person from or in consequence of his membership or past
membership of -

()] any fund which has in respect of the current or any previous year of assessment
been approved by the Commissioner, whether under this Act or any previous
Income Tax Act, as a pension fund, provident fund or retirement annuity fund; or

(i) afund referred to in paragraph (a) or (b) of the definition of ‘pension fund',

if such person was a member or past member of such fund during any such year:
Provided that the provisions of paragraph (g) of subsection (1) of section nineshall



23

mutatis mutandis apply in the case of any amount determined as aforesaid;

[Para. (e) amended by s. 3 (e) of Act 90 of 1962, by s. 4 (a) of Act 72 of 1963, by s. 2 (1) (b) of Act 94 of
1983, by s. 2 (1) (g) of Act 28 of 1997, by ss. 19 (1) (e) and (f) of Act 30 of 1998 and by s. 3 (a) of Act 19
of 2001.]

(eA) where, in relation to a member who effectively remains in the employment of the same
employer, or the dependants or nominees of a deceased member -

(0] any amount in afund contemplated in paragraph (a) or (b) of the definition of
'‘pension fund', the rules of which provide that on retirement of such member a
portion of his benefit has to be taken in the form of an annuity, has been
transferred to afund, the rules of which entitle such member, or the dependants or
nominees of a deceased member, to a benefit on retirement in the form of a lump
sum exceeding one-third of the capitalised value of al benefits (including lump
sum payments and annuities); or

(i) afund contemplated in paragraph (a) or (b) of the definition of 'pension fund', the
rules of which provide that on retirement of such member a portion of his benefit
has to be taken in the form of an annuity, is wholly or partially converted by way
of an amendment to its rules or otherwise, to entitle such member, or the
dependants or nominees of a deceased member, to a benefit on retirement in the
form of alump sum exceeding one-third of the capitalised value of all benefits
(including lump sum payments and annuities); or

(iii) any amount in a fund contemplated in paragraph (a) or (b) of the definition of
'‘pension fund' has become payable to the member or is being utilised to redeem a
debt,

[Sub-para. (iii) added by s. 19 (1) (i) of Act 30 of 1998.]

an amount equal to two-thirds-

(@a) of the amount so transferred; or

(bb) inthecase of aconversion, of the amount representing the amount converted for the
benefit or ultimate benefit of the member or the dependants or nominees of the deceased
member, and such amount shall be deemed to have been received by or accrued to or in
favour of such member, dependants or nominees, as the case may be: Provided that where
a court granting a decree of divorce in respect of such member has made an order that
any part of such amount shall be paid to the former spouse of such member, as provided
for in section 7 (8) of the Divorce Act, 1979 (Act 70 of 1979), such part shall for the
purposes of this paragraph be deemed to be an amount converted for the benefit or
ultimate benefit of such member; or

[Sub-para. (bb) substituted by s. 10 (1) (i) of Ad 53 of 1999 and amended by s. 17 (1) (b) of Act 60 of
2001.]
(cc) inthe case of an amount becoming payable to a member or being utilised to redeem a
debt, of the amount so payable or so utilised:
[Item (cc) added by s. 19 (1) (k) of Act 30 of 1998.]
Provided that the Commissioner may, on application by afund, in particular circumstances,
increase the proportion of onethird contemplated in subparagraph (i) up to a maximum of one-
half on the following conditions:

(@) that on 12 March 1997 the proportion of the benefit on retirement in such fund that could
be taken in the form of alump sum was greater than onethird, but not greater than one-
half, of the total capitalized value of all benefits;

(b)  that the rules of such fund are amended so that the maximum proportion of such
member's benefit on retirement that can be taken in the form of alump sum is one-third
of the total capitalized value of all benefits; and

(c)  such further conditions as the Commissioner may determine from time to time;

[Para. (eA) inserted by s. 4 (1) (a) of Act 90 of 1972, substituted by s. 4 (1) (a) of Act 65 of 1973, deleted
by s. 2 (1) (f) of Act 113 of 1993, inserted by s. 2 (1) (h) of Act 28 of 1997 and amended by s. 19 (1) (g) of
Act 30 of 1998.]

(eB) any amount received by or accrued to any person by way of any distribution by any
pension fund or provident fund to such person (other than any amount recoverablein
terms of the provisions of section 37D of the Pension Funds Act, 1956 (Act 24 of 1956)),
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where such person or any other person from whom such person received the right to
participate in such fund or distribution has during such year or any previous year of
assessment as an employer contributed any sum to such fund for the benefit of its
employees or former employees,

[Para. (eB) inserted by s. 13 (1) (g) of Act 30 of 2000.]

f any amount received or accrued in commutation of amounts due under any contract of
employment or service;

(99 any amount received or accrued from another person, as premium or like consideration-

)] for the use or occupation or the right of use or occupation of land or buildings; or
(i) for the use or the right of use of plant or machinery; or
(ii)bis for the use or the right of use of any motion picture film or any film or video tape
or disc for use in connection with television or any sound recording or advertising
matter connected with such motion picture film, film or video tape or disc; or
(iii) for the use or right of use of any patent as defined in the Patents Act, 1978 (Act 57
of 1978), or any design as defined in the Designs Act, 1993 (Act 195 of 1993), or
any trade mark as defined in the Trade Marks Act, 1993 (Act 194 of 1993), or any
copyright as defined in the Copyright Act, 1978 (Act 98 of 1978), or any model,
pattern, plan, formula or process or any other property or right of a similar nature;
and
[Sub-para. (iii) substituted by s. 2 (1) (a) of Act 129 of 1991 and by s. 10 (1) (j) of Act 53 of 1999.]
[Para. (g) amended by s. 3 (f) and (g) of Act 90 of 1962 and by s. 6 (1) (b) of Act 89 of 1969 and
substituted by s. 4 (1) (b) of Act 65 of 1973.]

(gA) any amount received or accrued from another person as consideration (or payment of like
nature) for the imparting of or the undertaking to impart any scientific, technical,
industrial or commercial knowledge or information, or for the rendering of or the
undertaking to render any assistance or service in connection with the application or
utilization of such knowledge or information;

[Para. (gA) inserted by s. 4 (1) (c) of Act 65 of 1973 and substituted by s. 2 (d) of Act 59 of 2000.]

(h) in the case of any person to whom, in terms of any agreement relating to the grant to any
other person of the right of use or occupation of land or buildings, or by virtue of the
cession of any rights under any such agreement, there has accrued in any such year or
period the right to have improvements effected on the land or to the buildings by any
other person-

()] the amount stipulated in the agreement as the value of t he improvements or as the
amount to be expended on the improvements; or
(i) if no amount is so stipulated, an amount representing the fair and reasonable value
of the improvements;
[Sub-para. (ii) substituted by s. 2 (1) (g) of Act 113 of 1993.]

(i) the cash equivalent, as determined under the provisions of the Seventh Schedule, of the
value during the year of assessment of any benefit or advantage granted in respect of
employment or to the holder of any office, being a taxable benefit as defined in the said
Schedule, and any amount required to be included in the taxpayer's income under section
8A;

[Para. (i) substituted by s. 6 (1) (c) of Act 89 of 1969, by s. 6 (a) of Act 52 of 1970 and by s. 2 (1) (g) of
Act 121 of 1984.]

()] so much of the sum of any amounts received or accrued during any year of assessment in
respect of disposals of assets the cost of which hasin whole or in part been included in
capital expenditure taken into account (whether under this Act or any previous Income
Tax Act) for the purposes of any deduction in respect of any mine under section 15 (a) of
this Act or the corresponding provisions of any previous Income Tax Act, as exceeds the
sum of so much of any capital expenditure as in the case of such mine is unredeemed at
the commencement of the said year of assessment and the capital expenditure that is
incurred during that year in respect of such mine, as determined before applying the
definition of ‘capital expenditure incurred' in section 36 (11);

[Para. (j) substituted by s. 6 (1) (d) of Act 89 of 1969, by s. 4 (1) (d) of Act 65 of 1973, by s. 4 (1) (j) of Act
85 of 1974, by s. 2 (1) (c) of Act 94 of 1983 and by s. 2 (b) of Act 141 of 1992.]
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(JA) any amount received by or accrued to any person during the year of assessment from the
disposal of any asset manufactured, produced, constructed or assembled by that person,
which is similar to any other asset manufactured, produced, constructed or assembled by
that person for purposes of manufacture, sale or exchange by that person or on that
person's behalf;

[Para. (jA) inserted by s. 17 (1) (c) of Act 60 of 2001.]

(K) any amount received or accrued by way of a dividend: Provided that where any foreign

dividend declared by a foreign company -
)] is received by or accrues to aportfolio of a collective investment scheme referred
toin paragraph (e) (i) of the definition of ‘company'; and
(i) is distributed by that portfolio by way of adividend, or a portion of a dividend, to
any person who is entitled to that dividend by virtue of being a holder of any
participatory interest in that portfolio,
that foreign dividend shall, to the extent that it is declared to that person as contemplated
in subparagraph (ii), be deemed to have been declared by that foreign company directly
to that person and to be aforeign dividend which is received by or accrued to that person;
[Para. (k) substituted by s. 4 (1) (c) of Act 88 of 1971, by s. 13 (1) (h) of Act 30 of 2000, by s. 2 (e) of Act
59 of 2000, by s. 17 (1) (d) of Act 60 of 2001 and by s. 12 (1) (f) of Act 45 of 2003.]

()] any amount received or accrued by way of grant or subsidy in respect of any soil erosion
works referred to in section 17A (1) or any of the matters mentioned in items (a) to (i),
inclusive, of paragraph 12 (1) of the First Schedule;

[Para. (I) substituted by s. 5 (b) of Act 76 of 1968, by s. 4 (1) (c) of Act 113 of 1977 and by s. 2 (1) (h) of
Act 113 of 1993]
(A) ...
[Para. (IA) inserted by s. 5 of Act 95 of 1967 and deleted by s. 2 (c) of Act 141 of 1992]

(IB) any amount received by or accrued to or in favour of any person from the State by way of
asubsidy or reimbursement under any scheme designed to encourage the establishment,
expansion or carrying on of industrial or commercial undertakings in aneconomic
development area;

[Para. (IB) inserted by s. 3 (1) (a) of Act 91 of 1982.]

(m)  any amount received or accrued under or upon the surrender or disposal of, or by way of
any loan or advance granted on or after 1 July 1982 by the insurer concerned under or
upon the security of, any policy of insurance upon the life of any person who, at any time
while the policy was in force, was an employee of the taxpayer or, where the taxpayer is
a company, was a director or employee of that company, if any premium paid in respect
of such policy is or was deductible from the taxpayer's income, whether in the current or
any previous year of assessment, under the provisions of section 11: Provided that where
any amount received or accrued under or upon the surrender or disposal of any such
policy fallsto be included in the taxpayer's gross income, the amount so to be included in
his gross income shall be reduced by the amount of any loan or advance under or upon
the security of that policy which has been included in his gross income, whether in the
current or any previous year of assessment: Provided further that where any such policy
has been terminated by the insurer and a paid-up policy has been issued the terminated
policy and the paid-up policy shall for the purposes of this paragraph be deemed to be
one and the same policy;

[Para. (m) substituted by s. 4 (1) (d) of Act 88 of 1971 and by s. 3 (1) (b) of Act 91 of 1982 and amended
by s. 2 (1) (d) of Act 94 of 1983.]

(n)  any amount which in terms of any other provision of this Act is specifically required to
be included in the taxpayer's income, and for the purposes of this paragraph all amounts
which in terms of subsection (4) of section eight are required to be included in the
taxpayer's income shall be deemed to have been received by or to have been accrued to
the taxpayer from a source within the Republic notwithstanding that such amounts may
have been recovered or recouped outside the Republic:

Provided that where during any year of assessment the taxpayer has become entitled to any amount which
is payable on a date or dates falling after the last day of such year, there shall be deemed to have accrued to
him during such year-
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(@) if the taxpayer has on or before 23 May 1990 submitted a return of income drawn on the
basis that the present value of such amount has accrued to him during such year, the
present value of such amount; or

(b)  inany other case, such amount:

Provided further that where the provisions of paragraph (a) of the first proviso are applicable, there shall be
deemed to have accrued to the taxpayer during any subsequent year of assessment in which he receives
such amount or any portion thereof, a sum equal to the difference between such amount or portion thereof
and the present value of such amount or portion thereof so deemed to have accrued to him during the first-
mentioned year of assessment;
[Definition of 'grossincome’ amended by s. 2 (1) (a) of Act 101 of 1990 and by s. 2 (c) of Act 59 of 2000.]
'group of companies means two or more mmpanies in which one company (hereinafter referred
to as the ‘controlling group company') directly or indirectly holds sharesin at least one other company
(hereinafter referred to as the 'controlled group company"), to the extent that-

(@) atleast 75 per cent of the equity shares of each controlled group company are directly
held by the controlling group company, one or more other controlled group companies or
any combination thereof; and

(b)  the controlling group company directly holds 75 per cent or more of the equity sharesin
at least one controlled group company;

[Definition of 'group of companies inserted by s 6 (1) (k) of Act 74 of 2002.]

'hotel keeper' means any person carrying on the business of hotel keeper or boarding or lodging
house keeper where meals and sleeping accommaodation are supplied to others for money or its equivalent;
[Definition of 'hotel keeper' substituted by s. 6 (1) () of Act 89 of 1969 and by s. 2 (b) of Act 36 of 1996.]

'income’ means the amount remaining of the gross income of any person for any year or period of
assessment after deducting therefrom any amounts exempt from normal tax under Part | of Chapter II;

'insolvent estate’ means an insolvent estate as defined in section 2 of the Insolvency Act, 1936
(Act 24 of 1936);

[Definition of 'insolvent estate' inserted by s. 2 (1) (i) of Act 28 of 1997.]

‘international headquarter company' ......

[Definition of ‘international headquarter company' inserted by s. 2 (f) of Act 59 of 2000 and deleted by s. 12
(1) (g) of Act 45 of 2003]

'listed company' means a company where its shares or depository receipts in respect of its shares
are listed on-

(@) anexchange as defined in section 1 and licensed under section 10 of the Securities
Services Act, 2004; or

[Para. (a) substituted by s. 3 (1) (b) of Act 32 of 2004.]

(b)  astock exchangein a country other than the Republic which has been recognised by the
Minister as contemplated in paragraph (c) of the definition of 'recognised exchange' in
paragraph 1 of the Eighth Schedule;

[Definition of 'listed company" inserted by s6 (1) (1) of Act 74 of 2002.]
'local authority' means-

(&  any rural council, municipal council, town council, village council, town board, local
board, village management board, health committee or school board or any district
council;

(b)  the Rand Water Board, the Far West Rand Dolomitic Water Association formed on 6 July
1964, any water board constituted in terms of section 108 (2) of the Water Act, 1956 (Act
54 of 1956), or regional water services corporation, or any other institution which has
powers similar to those of any such water board or water services corporation; and

(©) any regional services council established under section 3 of the Regional Services
Councils Act, 1985 (Act 109 of 1985), or any joint services board established under
section 4 of the KwazZulu and Natal Joint Services Act, 1990 (Act 84 of 1990);

[Definition of 'local authority' amended by s. 4 (b) of Act 72 of 1963 and substituted by s. 5 (a) of Act 88 of
1965 and by s. 2 (d) of Act 141 of 1992]
‘'married’ ......
[Definition of 'married' deleted by s. 5 (e) of Act 5 of 2001.]
'married person' ......
[Definition of 'married person' substituted by s. 3 (h) of Act 90 of 1962, by s. 5 (b) of Act 88 of 1965, by s.
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4 (1) (e) of Act 88 of 1971 and by s. 4 (1) (b) of Act 90 of 1972 and amended by s. 2 (1) of Act 104 of
1980, by s. 1 of Act 30 of 1984, by s2 (a) of Act 90 of 1988 and by s. 2 (a) of Act 70 of 1989 and deleted
by s. 2 (b) of Act 21 of 1995.]

"married woman' does not include a married woman who is living apart from her husband in
circumstances which indicate that the separation is likely to be permanent;

[Definition of 'married woman' inserted by s. 2 (b) of Act 70 of 1989 and substituted by s. 5 (f) of Act 5 of
2001.]

"'mining for gold' or 'to minefor gold' includes mining for uranium or to mine for uranium;

'mining operations and 'mining' include every method or process by which any mineral
(including natural oil) is won from the soil or from any substance or constituent thereof;

[Definition of 'mining operations' and 'mining' amended by s. 4 (c) of Act 72 of 1963.]

'"Minister' meansthe Minister of Finance;

[Definition of 'Minister' inserted by s. 13 (1) (i) of Act 30 of 2000.]

"'mutual building society' means a mutual building society registered under the Mutual Building
Societies Act, 1965 (Act 24 of 1965);

[Definition of 'mutual building society’ inserted by s. 1 (1) (c) of Act 108 of 1986.]

‘natural oil' means any liquid or solid hydrocarbon or combustible gas existing in a natural
condition in the earth's crust, but does not include coal or bituminous shales or other stratified deposits
from which oil can be obtained by destructive distillation, or gas arising from marsh or other surface
deposits;

[Definition of 'natural oil' inserted by s. 4 (d) of Act 72 of 1963.]
'neighbouring country' means Botswana, L esotho, Namibia and Swaziland,;
[Definition of 'neighbouring country' inserted by s. 2 (1) (a) of Act 85 of 1987 and substituted by s. 2 (e) of
Act 141 of 1992 and by s. 2 (c) of Act 36 of 1996.]
'new deep level gold mine' ......
[Definition of 'new deep level gold mine' deleted by s. 2 (c) of Act 70 of 1989.]
'new gold mine'......
[Definition of 'new gold mine' amended by s. 4 (€) of Act 72 of 1963 and deleted by s. 2(c) of Act 70 of
1989]
‘nominal value' means-
(a) in relation to shares issued by a company -
)] if the shares have a par value, such par value; or
(i) if the shares do not have a par value, an amount equal to the amount at which the
par value of those shares would be determined if the company were to convert the
shares into shares having a par value:
Provided that in the case of capitalization shares the nominal value thereof at the time of
the issue thereof shall be deemed to be the amount of the company's reserves (including
any share premium account) and unappropriated profits applied in paying up such shares
as contemplated in the definition of 'capitalization shares' in this section and the amount
of such reserves applied in paying up any share premium in respect of the said shares; or
(b)  inrelation to bonus debentures or securities issued by a company, the amount of the
company's reserves or unappropriated profits applied in paying up such debentures or
securities as contemplated in the definition of 'bonus debentures or securities' in this
section;
[Definition of 'nominal value' inserted by s. 4 (1) (k) of Act 85 of 1974.]

'‘other deep level gold mine' means any producing gold mine in respect of which the Government
Mining Engineer has upon application made to him recognized on or before 22 May 1989 that its principal
object is the mining of gold bearing ores at vertical depths exceeding 2286 metres from the surface and in
respect of which heis satisfied, at the time t he application is lodged with him, that mining at such depths
has commenced or will be commenced within a period of five years;

[Definition of 'other deep level gold mine' substituted by s. 2 (d) of Act 70 of 1989.]

'pension fund' means

@ (i) any sup erannuation, pension, provident or dependants fund or pension scheme
established by law; or
(i) any superannuation, pension, provident or dependants fund or pension scheme
established for the benefit of the employees of any local authority; or
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(iii) any fund contemplated in subparagraph (ii) which includes as members employees
of any municipal entity created in accordance with the provisions of the Municipal
Systems Act, 2000 (Act 32 of 2000), over which one or more local authorities
exercise ownership control as contemplated by that Act, where such fund was
established-

(@a) on or before 14 November 2000, and such employees were employees of a
local authority immediately prior to becoming employees of such
municipal entity; or

(bb)  afte 14 November 2000, and such fund has been approved by the
Commissioner subject to such limitations, conditions and requirements as
contemplated in paragraph (c);

[Sub-para. (iii) substituted by s. 6 (1) (m) of Act 74 of 2002.]
[Para. (a) substituted by s. 2 (c) of Act 21 of 1995 and by s. 3 (b) of Act 19 of 2001.]

(b)  with effect from a date determined by the Commissioner in relation to any fund
hereinafter referred to (not being a date earlier than 4 December 1981), any pension fund
established for the benefit of employees of a control board as defined in section 1 of the
Marketing of Agricultural Products Act, 1996 (Act 47 of 1996), or for the benefit of
employees of the Development Bank of Southern Africa, if the Commissioner is satisfied
that the rules of such fund are in all material respects identical to those of the
Government Employees' Pension Fund; or

[Para. (b) substituted by s. 2 (1) (c) of Act 96 of 1985 and by s. 2 (1) (j) of Act 28 of 1997.]

(c)  theMunicipal Councillors Pension Fund provisionally registered under the Pension
Funds Act, 1956 (Act 24 of 1956), on 23 May 1988, or any fund (other than a retirement
annuity fund or afund contemplated in paragraph (a) or (b) which is approved by the
Commissioner in respect of the year of assessment in question and, in the case of any
such fund established on or after 1 July 1986, is registered under the provisions of the
said Act: Provided that the Commissioner may approve a fund subject to such limitations
or conditions as he may determine, and shall not approve a fund in respect of any year of
assessment unless he is in respect of that year of assessment satisfied-

(i that the fund is a permanent fund bona fide established for the purpose of
providing annuities for employees on retirement from employment or for the
dependants or nominees of deceased employees, or mainly for the said purpose
and also for the purpose of providing benefits other than annuities for the persons
aforesaid; and

[Para. (i) substituted by s. 2 (d) of Act 21 of 1995.]

(i) that the rules of the fund provide-

(@a) that all annual contributions of arecurrent nature to the fund shall bein
accordance with specified scales;

(bb)  that membership of the fund throughout the period of employment shall be
a condition of the employment by the employer of all persons of the class
or classes specified therein who enter his employment on or after the date
upon which the fund comes into operation;

(cc)  that persons who immediately prior to the said date were employed by the
employer and who on the said date fall within the said class or classes may,
on application made within a period of not more than 12 months as from
the said date, be permitted to become members of the fund on such
conditions as may be specified in the rules;

(dd)  that not more than one-third of the total value of the annuity or annuities to
which any employee becomes entitled, may be commuted for a single
payment, except where the annual amount of such annuity or annuities
does not exceed R1 800 or such other amount as the Minister of Finance
may from time to time fix by notice in the Gazette;

[Sub-para. (dd) substituted by s. 2 (1) (b) of Act 101 of 1990 and amended by s. 2 (1) (i) of Act 113 of
1993]

(ee) for the administration of the fund i n such a manner as to preclude the

employer from controlling the management or assets of the fund and from
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deriving any monetary advantage from moneys paid into or out of the fund,

except-

(A) any monetary advantage approved by the Registrar of Pension
Funds; or

(B) that where the employer is a partnership, a member of the

partnership may be permitted to derive such monetary advantage
if he was previously an employee and, on becoming a partner, was
permitted to retain his membership of the fund as though he had
not ceased to be an employee, his contributions being based upon
his pensionable emoluments during the 12 months which ended
on the day on which he ceased to be an employee and his benefits
from the fund being cal culated accordingly;
[Item (ee) substituted by s. 2 (g) of Act 59 of 2000.]
() that the Commissioner shall be notified of all amendments of the rules; and
(gg) that no portion of any annuity payable to the dependant or nominee of a
deceased member shall be commuted later than six months from the date of
the death of such member; and
[Sub-para. (gg) substituted by s. 2 (€) of Act 21 of 1995.]
(iii) that the rules of the fund have been complied with;

[Para. (c) amended by s. 2 (1) (c) of Act 65 of 1986 and by s. 1 (1) of Act 99 of 1988.]
[Definition of 'pension fund' amended by s. 3 (i) of Act 90 of 1962, by s. 4 (1) (c) of Act 90 of 1972, by s. 3
(2) (c) of Act 101 of 1978, by s. 3 (1) (c) of Act 104 of 1979 and by s. 3 (1) (c) of Act 91 of 1982 and
substituted by s. 2 (1) (e) of Act 94 of 1983.]

'permanent establishment' means a permanent establishment as defined from time to timein
Article 5 of the Model Tax Convention on Income and on Capital of the Organisation for Economic Co
operation and Development;

[Definition of 'permanent establishment' inserted by s. 5 (g) of Act 5 of 2001.]

'person’ includes an insolvent estate, the estate of a deceased person and any trust;

[Definition of ‘person’ substituted by s. 2 (1) (b) of Act 129 of 1991, by s. 2 (f) of Act 141 of 1992 and by s.
2 (1) (k) of Act 28 of 1997.]

'post-1966 gold mine'......

[Definition of 'post-1966 gold mine' inserted by s. 5 (b) of Act 55 of 1966 and deleted by s. 2 (1) (c) of Act
129 of 1991.]

'post-1973 gold mine means an independent workable proposition in respect of which the State
President or the Minister of Mines has, after 1 January, 1974, on the recommendation of the Mining L eases
Board signified in writing his decision to grant a lease of the right to mine for gold, and includes any other
gold mine which, in the opinion of the Government Mining Engineer, is an independent workable
proposition which was established as such after the said date;

[Definition of 'post-1973 gold mine' inserted by s. 4 (1) (I) of Act 85 of 1974.]

'post-1990 gold mine' means a gold mine which, in the opinion of the Director-General: Mineral
and Energy Affairs, is an independent workable proposition and in respect of which a mining authorization
for gold mining was issued for the first time after 14 March 1990;

[Definition of 'post-1990 gold mine' inserted by s. 2 (1) (c) of Act 101 of 1990 and amended by s. 2 (g) of
Act 141 of 1992.]

'prescribed’ means prescribed or deemed to be prescribed by or under this Act;

'prescribed rate' inrelation to any interest payable interms of this Act, means for the purposes
of -

(a) interest payable to any taxpayer under the provisions of section 89quat (4), arate
determined at four percentage points below the rate contemplated in paragraph (b); or

(b)  any other provision of this Act, such rate as the Minister may from time to time fix by
notice in the Gazettein terms of section 80 (1) (b) of the Public Finance Management
Act, 1999 (Act 1 of 1999): Provided that where the Minister fixes a new rate in terms of
that Act, that new rate applies for purposes of this Act from the first day of the second
month following the date on which that new rate came into operation;

[Para. (b) substituted by s. 3 of Act 16 of 2004.]
[Definition of 'prescribed rate' inserted by s. 2 (1) (h) of Act 121 of 1984, substituted by s. 2 (1) (b) of Act
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85 of 1987, amended by GN R780 of 14 April 1989, by s. 2 (1) (j) of Act 113 of 1993, by GN 465 of 11
March 1994, by GN 1503 of 20 November 1998, by GN 538 of 22 April 1999, by GN R1021 of 27 August
1999 and by GN 182 of 25 February 2000 and substituted by s. 13 (1) (j) of Act 30 of 2000 and by s. 6 (1)

(n) of Act 74 of 2002 .]

'‘provident fund' means any fund (other than a pension fund, benefit fund or retirement annuity
fund) which is approved by the Commissioner in respect of the year of assessment in question and, in the
case of any such fund established on or after 1 July 1986, is registered under the provisions of the Pension
Funds Act, 1956 (Act 24 of 1956): Provided that the Commissioner may approve a fund subject to such
limitations or conditions as he may determine, and shall not approve a fund in respect of any year of
assessment unless he is in respect of that year of assessment satisfied-

(@) that thefund is apermanent fund bona fide established solely for the purpose of
providing benefits for employees on retirement from employment or solely for the
purpose of providing benefits for employees on retirement from employment or solely for
the purpose of providing benefits for the dependants or nominees of deceased employees
or deceased former employees or solely for a combination of such purposes; and

[Para. (a) substituted by s. 2 (f) of Act 21 of 1995.]

(b)  that the rules of the fund contain provisions similar in all respects to those required tobe
contained in the rules of a pension fund in terms of subparagraphs(aa), (bb), (cc), (ee)
and (ff) of paragraph (ii) of the proviso to paragraph (c) of the definition of 'pension
fund'; and

[Para. (b) substituted by s. 2 (1) (f) of Act 94 of 1983.]

(©) that the rules of the fund have been complied with;

[Definition of "provident fund' amended by s. 2 (1) (d) of Act 65 of 1986.]

'Public Private Partnership' means a Public Private Partnership as defined in regulation 16 of
the Treasury Regulationsissued in terms of section 76 of the Public Finance Management Act, 1999 (Act 1
of 1999);

[Definition of 'Public Private Partnership' inserted by s. 3 (1) (c) of Act 32 of 2004.]

‘qualifying statutory rate'......

[Definition of 'qualifying statutory rate' inserted by s. 6 (1) (o) of Act 74 of 2002 and deleted by s. 12 (1)

(h) of Act 45 of 2003.]

'regulation’ means a regulation in force under this Act;

'relative’ inrelation to any person, means the spouse of such person or anybody related to him or
his spouse within the third degree of consanguinity, or any spouse of anybody so related, and for the
purpose of determining the relationship between any child referred to in the definition of 'child' in this
section and any other person, such child shall be deemed to be related to its adoptive parent within the first
degree of consanguinity;

[Definition of 'relative’ inserted by s. 4 (c) of Act 90 of 1964.]

'representative taxpayer' means-

(@)  inrespect of the income of a company, the public officer thereof;

(b)  inrespect of the income under his management, disposition or control, the agent of any
person, including an agent appointed as such under the provisions of section ninety-nine,
and for the purposes of this paragraph the term "agent’ includes every personinthe
Republic having the receipt, management or control of income on behalf of any person
permanently or temporarily absent from the Republic or remitting or paying income to or
receiving moneys for such person;

(c) in respect of income the subject of any trust or in respect of the income of any minor or
mentally disordered or defective person or any other person under legal disability, the
trustee, guardian, curator or other person entitled to the receipt, management, disposal or
control of such income or remitting or paying to or receiving moneys on behalf of such
person under disability;

(d)  inrespect of income paid under the decree or order of any court or judge to any receiver
or other person, such receiver or person, whoever may be entitled to the benefit of such
income, and whether or not it accrues to any person on a contingency or an uncertain
event;

(e in respect of the income received by or accrued to any deceased person during his
lifetime and the income received by or accrued to the estate of any deceased person, the
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executor or administrator of the estate of such deceased person,
f in respect of the income received by or accrued to an insolvent estate, the trustee or
administrator of such insolvent estate,
[Para. (f) added by s. 2 (1) (I) of Act 28 of 1997.]
but nothing in this definition shall be construed as relieving any person from any liability, responsibility or
duty imposed upon him by this Act: Provided that for the purposes of this definition income includes any
amount received or accrued or deemed to have been received or accrued in consequence of the disposal of
any asset envisaged in the Eighth Schedule;
[Definition of 'representative taxpayer' amended by s. 5 (h) of Act 5 of 2001.]
'Republic' means the Republic of South Africa;

[Definition of 'Republic' inserted by s. 6 (1) (f) of Act 89 of 1969, substituted by s. 6 (b) of Act 52 of 1970
and by s. 4 (1) (d) of Act 90 of 1972 and amended by s. 4 (1) (m) of Act 85 of 1974 and by s. 2 (1) (g) of
Act 94 of 1983.]

'resident’ means any-
(@  natural person whois-
(i ordinarily resident in the Republic; or
(i) not at any time during the relevant year of assessment ordinarily resident in the

Republic, if that person was physically present in the Republic-

(@aa) for aperiod or periods exceeding 91 days in aggregate during the relevant
year of assessment, as well as for a period or periods exceeding 91 daysin
aggregate during each of the three years of assessment preceding such year
of assessment; and

(bb)  for aperiod or periods exceeding 549 days in aggregate during such three
preceding years of assessment,

in which case that person will be aresident with effect from the first day of that

relevant year of assessment:

Provided that -

(A) aday shdl include a part of aday, but shall not include any day that a
person isin transit through the Republic between two places outside the
Republic and that person does not formally enter the Republic through a
'port of entry' as contemplated in section 9 (1) of the Immigration Act,
2002 (Act 13 of 2002), or at any other place in the case of a person
authorised by the Minister of Home Affairsin terms of section 31 (2) (c) of
that Act; and

[Item (A) substituted by s. 6 (1) (p) of Act 74 of 2002 and by s. 12 (1) (k) of Act 45 of 2003.]

(B)  where aperson who isaresident in terms of this subparagraph is physically
outside the Republic for a continuous period of at least 330 full days
immediately after the day on which such person ceases to be physically
present in the Republic, such person shall be deemed not to have been a
resident from the day on which such person so ceased to be physically
present in the Republic; or

[Sub-para. (ii) amended by s. 12 (1) (i) and (j) of Act 45 of 2003.]
(b) person (other than a natural person) which isincorporated, established or formed in the
Republic or which has its place of effective management in the Republic;
[Para. (b) substituted by s. 12 (1) (I) of Act 45 of 2003.]
but does not include any person who is deemed to be exclusively aresident of another country for purposes
of the application of any agreement entered into between the governments of the Republic and that other
country for the avoidance of double taxation;
[Definition of 'resident’ inserted by s. 2 (h) of Act 59 of 2000 and amended by s. 33 (1) of Act 12 of 2003.]
‘retirement annuity fund' means any fund (other than a pension fund, provident fund or benefit
fund) which is approved by the Commissioner in respect of the year of assessment in question and, in the
case of any such fund established on or after 1 July 1986, is registered under the provisions of the Pension
Funds Act, 1956 (Act 24 of 1956): Provided that the Commissioner may approve afund subject to such
limitations or conditions as he may determine, and shall not approve any fund in respect of any year of
assessment unless he isin respect of that year of assessment satisfied
(@)  that thefund isapermanent fund bona fide established for the sole purpose of providing
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life annuities for the members of the fund or annuities for the dependants or nominees of
deceased members; and
[Para. (a) substituted by s. 2 (g) of Act 21 of 1995.]
(b)  that the rules of the fund provide-

(i for contributions by the members, including contributions made by way of transfer
of members interests in approved pension funds, provident funds or other
retirement annuity funds;

[Sub-para. (i) amended by s. 4 (d) of Act 90 of 1964 and substituted by s. 2 of Act 96 of 1981.]

(i) that not more than onethird of the total value of any annuities to which any
person becomes entitled, may be commuted for a single payment, except where
the annual amount of such annuities does not exceed R1 800 or such other amount
asthe Minister of Finance may from timeto timefix by noticein the Gazette;

[Sub-para. (ii) substituted by s. 4 (1) (e) of Act 90 of 1972, amended by s. 3 (1) (d) of Act 91 of 1982,
substituted by s. 2 (1) (d) of Act 101 of 1990 and amended by s. 2 (1) (k) of Act 113 of 1993.]

(iii) that no portion of any annuity payable to the dependant or nominee of a deceased
member may be commuted later than six months from the date of the death of
such member;

[Sub-para. (iii) substituted by s. 2 (h) of Act 21 of 1995.]

(iv) adequate security to safeguard the interests of persons who may become entitled
to annuities;

(V) that no member shall become entitled to the payment of any annuity after he
reaches the age of seventy years or, except in the case of amember who becomes
permanently incapable through infirmity of mind or body of carrying on his
occupation, before he reaches the age of fifty-five years;

(vi) that where a member dies before he becomes entitled to the payment of an
annuity, the benefits shall not exceed a refund to his estate or to his dependants or
nominees of the sum of the amounts (with or without reasonable interest thereon)
contributed by him and an annuity or annuities to his dependants or nominees,

[Sub-para. (vi) substituted by s. 2 (i) of Act 21 of 1995.]

(vii) that where a member dies after he has become entitled to an annuity no further
benefit shall be payable other than an annuity or annuities to his dependants or
nominees;

[Sub-para. (vii) substituted by s. 2 (i) of Act 21 of 1995.]
(viii) .
[Sub-para. (viii) substituted by s. 6 (1) (g) of Act 89 of 1969 and deleted by s. 4 (a) of Act 103 of 1976.]

ix) ...

[Sub-para. (ix) substituted by s. 6 (1) (g) of Act 89 of 1969 and deleted by s. 4 (a) of Act 103 of 1976.]

(x) that a member who discontinues his contributions prematurely shall be entitled
either to an annuity (payable from the date on which he would have become
entitled to the payment of an annuity if he had continued his contributions)
determined in relation to his actual contributions or to be reinstated as a full
member under conditions prescribed in the rules of the fund;

(xi) that upon the winding up of the fund a member's interest therein must either be
used to purchase a policy of insurance which the Commissioner is satisfied
provides benefits similar to those provided by such fund or be paid for the
member's benefit into another approved retirement annuity fund;

(xii) that save
(@a) asiscontemplated in subparagraph (ii); or
(bb)  for the transfer of any member'stotal interest in any approved retirement

annuity fund into another approved retirement annuity fund prior to the
member becoming entitled to the payment of an annuity,
no member's rights to benefits shall be capable of surrender, commutation or
assignment or of being pledged as security for any loan;
[Sub-para. (xii) substituted by s. 19 (1) (I) of Act 30 of 1998.]
(xiii) that the Commissioner shall be notified of all amendments of the rules; and
(c)  that the rules of the fund have been complied with;



33

[Definition of 'retirement annuity fund' amended by s. 2 (1) (e) of Act 65 of 1986.]
'retirement-funding employment' means-

(a)

in relation to any employee or the holder of an office (including a member of abody of

persons whether or not established by or in terms of any law), who-

(i in the case of such employee, derives in respect of his employment any income
constituting remuneration as defined in paragraph 1 of the Fourth Schedule (but
leaving out of account the provisions of paragraph (c) of that definition and
including the amount of any allowance or advance in respect of transport expenses
contemplated in section 8 (1) (b), but not an allowance or advance contemplated
in section 8 (1) (b) (iii) which is based on the actual distance travelled by the
recipient, and which is calculated at a rate per kilometre which does not exceed
the appropriate rate per kilometre fixed by the Minister of Finance under the said
section 8 (1) (b) (iii)) and is amember of or, as an employee, contributes to a
pension fund or provident fund established for the benefit of employees of the
employer from whom such income is derived; or

[Sub-para. (i) substituted by s. 2 (1) (I) of Act 113 of 1993, by s. 2 (1) (b) of Act 21 of 1994 and by s. 6 (1)

(b)

(g) of Act 74 of 2002.]

(i) in the case of such holder of an office, derivesin respect of his office any income
by way of salary, emoluments, fees or other remuneration and is, as respects such
office, amember of or contributes to a pension fund or provident fund established-
(@a) by law or for the benefit of holders of office; or
(bb)  for the benefit of employees of the person from whom such incomeis

derived,

the employment of such employee or the holding of such office, as the case may be, as
respects that part of his said income as is taken into account in the determination of the
contributions made by him or on his behalf to such pension fund or provident fund; or

[Para. (a) substituted by s. 2 (1) (i) of Act 121 of 1984.]
in relation to any member of a partnership who has retained his membership of a pension
fund as contemplated in paragraph (ii) (ee) of the proviso to paragraph (c) of the
definition of ‘pension fund' in section 1, his membership of the partnership, as respects
that part of hisincome from the partnership in the form of his share of profits as does not
exceed the amount of his pensionable emoluments contemplated in the said paragraph (ii)
(ee);

[Para. (b) substituted by s. 2 (1) (h) of Act 94 of 1983.]

[Definition of 'retirement-funding employ ment' inserted by s. 3 (1) (d) of Act 104 of 1979.]
'scientific research’ ......

[Definition of 'scientific research’ deleted by s. 12 (1) (m) of Act 45 of 2003.]

'Secretary' ......
[Definition of 'Secretary' inserted by s. 4 (e) of Act 90 of 1964 and deleted by s. 2 (1) (e) of Act 104 of

1980

'securities lending arrangement’ means a'lending arrangement’ as defined in the Uncertificated
Securities Tax Act, 1998 (Act 31 of 1998);

[Definition of 'securities lending arrangement’ inserted by s. 12 (1) (n) of Act 45 of 2003.]

'shar eholder'-

(@)

(b)

in relation to any company referred to in paragraph (a), (b), (c) or (d) of the definition of
‘company' in this section, means the registered shareholder in respect of any share, except
that where some person other than the registered shareholder is entitled, whether by
virtue of any provision in the memorandum or articles of association of the company or
under the terms of any agreement or contract, or otherwise, to al or part of the benefit of
the rights of participation in the profits, income or capital attaching to the share so
registered, that other person shall, to the extent that such other person is entitled to such
benefit, also be deemed to be a shareholder; or

[Para. (a) substituted by s. 12 (1) (o) of A ct 45 of 2003.]
in relation to any company referred to in paragraph (e) of the said definition, the
registered holder of any participatory interest included in the relevant portfolio, except
that where some person other than the holder of any participatory interest is entitled,
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whether by virtue of any provision in the trust deed entered into for the purposes of the
relevant collective investment scheme or under the terms of any agreement or contract, or
otherwise, to all or part of the benefit of therights of participation in the profits, income
or capital attaching to the participatory interest, that other person shall, to the extent that
such other person is entitled to such benefit, also be deemed to be a shareholder; or

[Para. (b) substituted by s. 6 (1) (r) of Act 74 of 2002 and by s. 12 (1) (0) of Act 45 of 2003.]

(©)

in relation to any close corporation, means a member of such corporation.
[Para. (c) added by s. 2 (1) (j) of Act 121 of 1984.]
[Definition of 'shareholder’ substituted by s. 3 (j) of Act 90 of 1962.]

'South African company' ......
[Definition of 'South African Company' inserted by s. 4 (1) (w) of Act 85 of 1974, substituted by s. 4 (b) of
Act 103 of 1976, by s. 2 (1) (d) of Act 96 of 1985 and by s. 2 (d) of Act 36 of 1996 and ddeted by s. 2 (i)

of Act 59 of 2000.]

'South African Revenue Service' means the South African Revenue Service established by
section 2 of the South African Revenue Service Act, 1997,
[Definition of 'South African Revenue Service' inserted by s. 34 (1) of Act 34 of 1997.]
'special trust’ means atrust created-

(a)

(b)

solely for the benefit of a person who suffers from-
(0] any 'mental illness' as defined in section 1 of the Mental Health Act, 1973 (Act 18
of 1973); or

(i) any serious physical disaility,

where such illness or disability incapacitates such person from earning sufficient income
for the maintenance of such person, or from managing his or her own financial affairs:
Provided that where the person for whose benefit the trust was so aeated dies, such trust
shall be deemed not to be a special trust in respect of years of assessment ending on or
after the date of such person's death; or
by or in terms of the will of a deceased person, solely for the benefit of beneficiaries who
aerelativesin relation to that deceased person and who are alive on the date of death of
that deceased person (including any beneficiary who has been conceived but not yet born
on that date), where the youngest of those beneficiaries is on the last day of the year of
assessment of that trust under the age of 21 years.; and

[Definition of 'special trust' inserted by s. 5 (i) of Act 5 of 2001 and substituted by s. 9 (b) of Act 30 of

2002

'specified date, in relation to any company, means-

(@)

(b)

inrespect of the year of assessment ending the thirtieth day of June, 1962, that date or, if

such company's return is under the proviso to subsection (13) of section sixty-six accepted

in respect of aperiod ending upon some other date, such other date; or

in respect of any other year of assessment, the last day of such other year of assessment;
[Definition of 'specified date' substituted by s. 1 (b) of Act 6 of 1963.]

'specified period’, in relation to a year of assessment of any company commencing on or after 1
April 1977, means-

(a)

(b)

where such year of assessment is the first financial year of such company, the period
commencing on the first day of such year and ending six months after the specified date
in respect of such year; and

where such year of assessment is a subsequent financial year of such company, the period
commencing the day after the end of the specified period in respect of the immediately
preceding year of assessment and ending six months after the specified date in respect of
the year of assessment in question:

Provided that where by reason of the amalgamation under section 94 of the Co operative Societies Act,
1939 (Act 29 of 1939), of two or more agricultural co-operative (as defined in section 27 (9) of this Act),
the assets and liabilities of such co-operative have vested in a new agricultural co-operative (as so defined),
the Commissioner may, having regard to the circumstances of the case, direct that the specified period of
each of the co-operatives which have so amalgamated, as applicable in relation to the final year of
assessment of the co-operative in question be extended so as to end on such day as the Commissioner may

determine;

[Definition of 'specified period' inserted by s. 4 (1) (d) of Act 113 of 1977 and substituted by s. 3 (1) () of
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Act 104 of 1979.]

'spouse’, in relation to any person, means a person who is the partner of such person-

(@) inamarriage or customary union recognised in terms of the laws of the Republic;

(b)  inaunion recognised as a marriage in accordance with the tenets of any religion; or

(c) in a same-sex or heterosexual union which the Commissioner is satisfied is intended to be
permanent,

and 'married’, "husband' or 'wife' shall be construed accordingly: Provided that a marriage or union
contemplated in paragraph (b) or (c) shall, in the absence of proof to the contrary, be deemed to be a
marriage or union without community of property;

[Definition of 'spouse’ inserted by s. 5 (j) of Act 5 of 2001.]

'tax' or 'thetax' or 'taxation' means any levy or tax leviable under this Act; and for the purposes
of Part IV of Chapter |11 includes any levy or tax leviable under any previous Income Tax Act;
[Definition of 'tax’ or 'the tax' or 'taxation' amended by s. 1 (c) of Act 6 of 1963 and subgituted by s. 19 (1)

(m) of Act 30 of 1998.]

'taxableamount’ ......

[Definition of ‘taxable amount' inserted by s. 4 (1) (f) of Act 88 of 1971 and deleted by s. 2 (1) (f) of Act
104 of 1980.]

'taxable capital gain' means an amount determined in terms of paragraph 10 of the Eighth
Schedule;

[Definition of 'taxable capital gain' inserted by s. 5 (k) of Act 5 of 2001.]

'taxable income' means the aggregate of-

(@) theamount remaining after deducting from the income of any person all the amounts
allowed under Part | of Chapter Il to be deducted from or set off against such income;
and

(b)  all amountsto beincluded or deemed to be included in the taxable income of any person
in terms of thisAct;

[Definition of 'taxable income' substituted by s. 4 (1) (g) of Act 88 of 1971, by s. 2 (1) (g) of Act 104 of
1980 and by s. 5 (I) of Act 5 of 2001.]

'taxpayer' means any person chargeable with any tax leviable under this Act and includes every
person required by this Act to furnish any return;

[Definition of 't axpayer' amended by s. 1 (d) of Act 6 of 1963 and substituted by s. 19 (1) (n) of Act 30 of
1998 and by s. 6 (1) (s) of Act 74 of 2002.]

"territory’ ......

[Definition of 'territory' inserted by s. 6 (1) (h) of Act 89 of 1969, substituted by s. 2 (h) of A ct 141 of 1992
and deleted by s. 2 (j) of Act 59 of 2000.]

'this Act' includes the regulations;

'trade’ includes every profession, trade, business, employment, calling, occupation or venture,
including the letting of any property and the use of or the grant of permission to use any patent as defined
in the Patents Act, 1978 (Act 57 of 1978), or any design as defined in the Designs Act, 1993 (Act 195 of
1993), or any trade mark as defined in the Trade Marks Act, 1993 (Act 194 of 1993), or any copyright as
defined in the Copyright Act, 1978 (Act 98 of 1978), or any other property which is of a similar nature;

[Definition of ‘trade’ substituted by s. 6 (1) (i) of Act 89 of 1969, by s. 2 (1) (d) of Act 129 of 1991 and by
s. 10 (1) (k) of Act 53 of 1999.]

'trading stock' includes-

(@ anything-

()] produced, manufactured, constructed, assembled, purchased or in any other
manner acquired by ataxpayer for the purposes of manufacture, sale or exchange
by him or on his behalf; or

[Sub-para. (i) substituted by s. 17 (1) (€) of Act 60 of 2001.]

(i) the proceeds from the disposal of which forms or will form part of his gross
income, otherwise than in terms of paragraph (j) or (m) of the definition of 'gross
income', or as a recovery or recoupment contemplated in section 8 (4) which is
included in gross income in terms of paragraph (n) of that definition; or

[Sub-para. (ii) substituted by s. 6 (1) (t) of Act 74 of 2002.]

(b)  any consumable stores and spare parts acquired by him to be used or consumed in the

course of his trade,
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but does not include a foreign currency option contract and a forward exchange contract as defined in
section 241 (1);
[Definition of 'trading stock' substituted by s. 2 (1) (e) of Act 101 of 1990, by s. 2 (1) (m) of Act 113 of
1993 and by s. 13 (1) (k) of Act 30 of 2000.]

"trust’ means any trust fund consisting of cash or other assets which are administered and
controlled by a person acting in a fiduciary capacity, where such person is appointed under a deed of trust
or by agreement or under the will of a deceased person;

[Definition of 'trust' inserted by s. 2 (i) of Act 141 of 1992.]

'trustee, in addition to every person appointed or constituted as such by act of parties, by will, by
order of declaration of court or by operation of law, includes an executor or administrator, tutor or curator,
and any person having the administration or control of any property subject to a trust, usufruct,
fideicommissum or other limited interests or acting in any fiduciary capacity or having, either in a private
or in an official capacity, the possession, direction, control or management of any property of any person
under legal disahility;

'year of assessment' means any year or other period in respect of which any tax or duty leviable
under thisAct is chargeable, and any reference in this Act to any year of assessment ending the last or the
twenty-eighth or the twenty-ninth day of February shall, unless the context otherwise indicates, in the case
of acompany be construed as a reference to any financial year of that company ending during the calendar
year in question.

[Definition of 'year of assessment' substituted by s. 1 (e) of Act 6 of 1963, amended by s. 4 (f) of Act 72 of
1963 and substituted by s. 4 (f) of Act 90 of 1964 and by s. 9 (c) of Act 30 of 2002.]
CHAPTER |
ADMINISTRATION (ss 2-4)

2 Act to be administered by Commissioner

D Cases
(1) The Commissioner shall be responsible for carrying out the provisions of this Act.
@) ......
[Sub-s. (2) deleted by s. 34 (1) of Act 34 of 1997.]
3 Exercise of powers and performance of duties

D Cases

(1) The powers conferred and the duties imposed upon the Commissioner by or under the
provisions of this Act may be exercised or performed by the Commissioner personally, or by any officer or
person engaged in carrying out the said provisions under the control, direction or supervision of the
Commissioner.

[Sub-s. (1) substituted by s. 13 (1) (a) of Act 45 of 2003.]

(2) Any decision made and any notice or communication issued or signed by any such officer or
person may be withdrawn or amended by the Commissioner or by the officer or person concerned, and
shall for the purposes of the said provisions, until it has been so withdrawn, be deemed to have been made,
issued or signed by the Commissioner: Provided that a decision made by any such officer in the exercise of
any discretionary power under the provisions of this Act or of any previous Income Tax Act shall not be
withdrawn or amended after the expiration of three years from the date of the written notification of such
decision or of the notice of assessment giving effect thereto, if all the material facts were known to the said
officer when he made his decision.

[Sub-s. (2) amended by s. 3 (1) of Act 141 of 1992 and by s. 13 (1) (b) of Act 45 of 2003.]

(3) Any written decision made by the Commissioner personally in the exercise of any
discretionary power under the provisions of this Act or of any previous Income Tax Act shall not be
withdrawn or amended by the Commissioner if all the material facts were known to him when he made his
decision.

(4) Any decision of the Commissioner under the definitions of 'benefit fund', 'pension fund',
‘provident fund', 'retirement annuity fund' and 'spouse’ in section 1, section 6, section 8 (4) (b), (c), (d) and
(e), section 9D, section 10 (1) (cH), (cK), (&), (iA), (j) and (nB), section 11 (e), (), (g), (@A), (), (), (), (u)
and (w), section 12C, section 12E, section 12G, section 13, section 14, section 15, section 22 (1), (3) and
(5), section 24 (2), section 24A (6), section 24C, section 24D, section 241, section 25D, section 27, section
30, section 31, section 35 (2), section 38 (4), section 41 (4), section 57, section 76A, paragraphs 6, 7, 9, 13,
13A, 14, 19 and 20 of the First Schedul e, paragraph (b) of the definition of ‘formula A" in paragraph 1 and
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paragraph 4 of the Second Schedule, paragraphs 18, 19 (1), 20, 21, 24 and 27 of the Fourth Schedule,
paragraphs 2, 3, 6, 9 and 11 of the Seventh Schedule and paragraphs 29 (2A), 29 (7), 31 (2), 65 (1) (d) and
66 (1) (e) of the Eighth Schedule, shall be subject to objection and appeal.

[Sub-s. (4) added by s. 3 (1) of Act 21 of 1994 and substituted by s. 3 (1) of Act 21 of 1995, by s. 20 (1) of
Act 30 of 1998, by s. 3 of Act 59 of 2000, by s. 6 of Act 5 of 2001, by s. 4 of Act 19 of 2001, by s. 18 of
Act 60 of 2001, by s. 7 of Act 74 of 2002, by s. 13 (1) (c) of Act 45 of 2003 and by s. 4 (a) of Act 16 of

2004.]

(5) The Commissioner may, in writing, and on such conditions as may be agreed upon between
the Commissioner and the executive officer of the Financial Services Board appointed in terms of section
13 of the Financial Services Board Act, 1990 (Act 97 of 1990), delegate to that executive officer his or her
power -

(@) to approve afund contemplated in the definition of a 'pension fund', ‘provident fund' or
'retirement fund', subject to
0] any limitation or condition as may be determined by the Commissioner in terms of
those definitions; and
(i) the compliance by any such fund with the requirements under those definitions;
and
(b)  towithdraw any such approval if any of the limitations, conditions or requirements listed
in paragraph (a) are not met.
[Sub-s. (5) added by s. 4 (b) of Act 16 of 2004.]

(6) Any person aggrieved by a decision of the executive officer to approve or to withdraw an
approval of afund in terms of subsection (5) must, notwithstanding section 26 (2) of the Financial Services
Board Act, 1990, lodge his or her objection with the Commissioner in the manner contemplated in Part 111
of Chapter 111 of thisAct.

[Sub-s. (6) added by s. 4 (b) of Act 16 of 2004.]

(7) A decision by the executive officer against which an objection has been lodged is, for the

purpose of subsection (6), deemed to be a decision of the Commissioner.
[Sub-s. (7) added by s. 4 (b) of Act 16 of 2004.]
4 Preservation of secrecy

D Cases

(1) Every person employed or engaged by the Commissioner in carrying out the provisions of this
Act shall preserve and aid in preserving secrecy with regard to all matters that may come to his or her
knowledge in the performance of his or her duties in connection with those provisions, and shall not
communicate any such matter to any person whatsoever other than the taxpayer concerned or hisor her
lawful representative nor suffer or permit any such person to have access to any records in the possession
or custody of the Commissioner except in the performance of his or her duties under this Act or by order of
a competent court: Provided that -

(@  any information obtained by the Commissioner in the performance of his duties under the
provisions of this Act or any previous Income Tax Act may be used by him for the
purposes of the provisions of any other fiscal law administered by him;

[Para. (a) substituted by s. 3 (a) of Act 85 of 1987 and substituted by s. 34 (1) of Act 34 of 1997.]

(b)  theAuditor-General shall in the performance of his dutiesin terms of section 3 of the
Auditor-General Act, 1995 (Act 12 of 1995), have access to documents in the possession
or custody of the Commissioner;

[Para. (b) substituted by s. 4 of Act 21 of 1994 and by s. 21 (a) of Act 30 of 1998.]

(c)  theprovisions of this subsection shall not be construed as preventing the Commissioner
from-

)] disclosing t o the Chief of the Central Statistical Services such information in
relation to any person as may be required by such Chief in connection with the
collection of statistics in complying with the provisions of the Statistics Act, 1976
(Act 66 of 1976), or any regulation thereunder; or

(i) publishing alist of approved public benefit organisations for the purposes of the
provisions of sections 18A and 30;
(iii) disclosing to the Governor of the South African Reserve Bank or any other person
to whom the powers, functions and duties have been delegated by the Minister in
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terms of Exchange Control Regulations, 1961, issued in terms of section 9 of the
Currency and Exchanges Act, 1933 (Act 9 of 1933), such information as may be
required for purposes of exercising any power or performing any function or duty
in terms of those Regulations.

[Sub-para. (iii) added by s. 34 of Act 12 of 2003.]

[Para. (c) added by s. 3 (a) of Act 36 of 1996, deleted by s. 34 (1) of Act 34 of 1997, added by s. 21 (b) of
Act 30 of 1998 and substituted by s. 11 (a) of Act 53 of 1999 and by s. 14 (a) of Act 30 of 2000.]
[Sub-s. (1) amended by s. 4 of Act 104 of 1979.]

(d)  theprovisions of this subsection shall not be construed as preventing the Commissioner
from disclosing to the Board administering the National Student Financial Aid Scheme,
any information relating to the name and address of the employer of any borrower or
bursar to whom any loan or bursary has been granted in terms of such scheme; and

[Para. (d) added by s. 11 (b) of Act 53 of 1999.]

(e)  the Commissioner shall disclose information in respect of any class of taxpayers to the
Director-General of the National Treasury, to the extent necessary for the purposes of tax
policy design or revenue estimation;

[Para. () added by s. 19 (a) of Act 60 of 2001.]
[Sub-s. (1) amended by s. 14 (a) of Act 45 of 2003.]

(1A) The Statistician-General or any person acting under the direction and control of such
Statistician-General, shall not disclose any information supplied under subsection (1) (c) to any person or
permit any person to have access thereto, except in the exercise of his powers or the carrying out of his
duties to publish statistics in any anonymous form.

[Sub-s. (1A) inserted by s. 3 (b) of Act 85 of 1987, deleted by s. 34 (1) of Act 34 of 1997, inserted by s. 21
(c) of Act 30 of 1998 and substituted by s. 11 (c) of Act 53 of 1999.]

(1B) The Commissioner may apply ex parteto a judge in chambers for an order alowing him or
her to disclose to the National Commissioner of the South African Police Service, contemplated in section
6 (1) of the South African Police Service Act, 1995 (Act 68 of 1995), or the National Director of Public
Prosecutions, contemplated in section 5 (2) (a) of the National Prosecuting Authority Act, 1998 (Act 32 of
1998), such information, which may reveal evidence

(@) that an offence, other than an offence in terms of this Act or any other Act administered
by the Commissioner or any other offence in respect of which the Commissioner isa
complainant, has been or may be committed, or where such information may be relevant
to the investigation or prosecution of such an offence, and such offence is a serious
offence in respect of which a court may impose a sentence of imprisonment exceeding
fiveyears; or

(b)  of animminent and serious public safety or environmental risk,

and where the public interest in the disclosure of the information outweighs any potential harm to the
taxpayer concerned should such information be disclosed: Provided that any information, document or
thing provided by ataxpayer in any return or document, or obtained from ataxpayer in terms of section
74A, 74B or 74C, which is disclosed in terms of this subsection, shall not, unless a competent court
otherwise directs, be admissible in any criminal proceedings against such taxpayer, to the extent that such
information, document or thing constitutes an admission by such taxpayer of the commission of an offence
contemplated in paragraph (a).
[Sub-s. (1B) inserted by s. 3 (b) of Act 36 of 1996, deleted by s. 34 (1) of Act 34 of 1997 and inserted by s.
19 (b) of Act 60 of 2001.]

(1C) For the purposes of subsection (1B), the Commissioner may delegate the powers vested in
him or her by that subsection, to any other officer.

[Sub-s. (1C) inserted by s. 19 (b) of Act 60 of 2001.]

(1D) The Director-General or any person acting under the direction and control of such Director-
General shall not disclose any information supplied under subsection (1) (€) to any other person or permit
any other person to have access thereto, except in the performance of any function contemplated in
subsection (1) (e).

[Sub-s. (1D) inserted by s. 19 (b) of Act 60 of 2001.]

(1E) The National Police Commissioner or the National Director of Public Prosecutions or any
person acting under the direction and control of such National Police Commissioner or National Director of
Public Prosecutions, shall not disclose any information supplied under subsection (1B) to any other person
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or permit any other person to have access thereto, except in the exercise of his or her powers or the carrying
out of hisor her duties-
(@)  for purposes of any investigation of, or prosecution for, an offence contemplated in
subsection (1B); or
(b)  tocombat any public safety or environmental risk contemplated in subsection (1B).
[Sub-s. (1E) inserted by s. 19 (b) of Act 60 of 2001 and substituted by s. 8 (a) of Act 74 of 2002.]

(2) (a) Every person employed or engaged as contemplated in subsection (1) shall, before acting
under this Act, take and subscribe before a magistrate or justice of the peace or a commissioner of oaths,
such oath or solemn declaration, as the case may be, of fidelity or secrecy as may be prescribed.

[Para. (a) substituted by s. 6 of Act 55 of 1966, amended by s. 3 of Act 96 of 1981 and substituted by s. 3
(c) of Act 36 of 1996, by s. 34 (1) of Act 34 of 1997 and by s. 14 (b) of Act 45 of 2003.]

(b) Any oath of secrecy taken and subscribed under the provisions of any previous Income Tax
Act by any person who is employed in carrying out the provisions of this Act shall be deemed to be an oath
taken and subscribed in terms of this subsection.

(c) The Director-General of the National Treasury, and any person acting under the direction and
control of that Director-General, who performs any function as contemplated in subsection (1) (e), shall
take and subscribe before a magistrate or justice of the peace or a commissioner of oaths, such oath or
solemn declaration, as the case may be, of fidelity or secrecy as may be prescribed.

[Para. (c) added by s. 19 (c) of Act 60 of 2001.]

(2A) No person shall in any manner publish or make known to any other person (not being an
officer carrying out his duties under the control, direction or supervision of the Commissioner) the contents
or tenor of any instruction or communication given or made by the Commissioner or any such officer in the
performance of his or their duties under this Act for or concerning the examination or investigation of the
affairs of any taxpayer or class of taxpayers or the fact that such instruction or communication has been
given or made, or any information concerning the tax matters of ataxpayer or class of taxpayers. Provided
that the provisions of this subsection shall not be construed-

M as preventing any taxpayer or his representative who is or may be affected by any such
examination, investigation or furnishing of information from publishing or making
known information concerning his own tax matters; or

(i) subject to the provisions of subsection (1), asin any way limiting the duties or powers of
the Commissioner or any such officer; or
(iii) as preventing any person from publishing or making known anything which has been

published or made known by the taxpayer or his representative as contemplated in
paragraph (i) or by the Commissioner or any such officer in the exercise of his duties or
powers.

[Sub-s. (2A) inserted by s. 3 (a) of Act 70 of 1989.]

(2B) The provisions of this section shall not apply in respect of any information relating to any
person, where that person has consented that such information may be published or made known to any
other person.

[Sub-s. (2B) inserted by s. 19 (d) of Act 60 of 2001.]

(3) Any person who contravenes the provisions of subsection (1), (1A), (1D), (1E) or (2A), shall
be guilty of an offence and liable on conviction to afine or to imprisonment for a period not exceeding two
years.

[Sub-s. (3) substituted by s. 3 (c) of Act 85 of 1987, by s. 3 (b) of Act 70 of 1989, by s. 3 (d) of Act 36 of
1996, by s. 34 (1) of Act 34 of 1997, by s. 14 (b) of Act 30 of 2000 and by s. 8 (b) of Act 74 of 2002.]

(4) Any person employed or engaged as contemplated in subsection (1) who carries out any
provisions of the Act as contemplated in subsection (1) before he or she has taken the prescribed oath or
solemn declaration shall be guilty of an offence and liable on conviction to a fine not exceeding R500.

[Sub-s. (4) substituted by s. 3 (€) of Act 36 of 1996 and by s. 14 (c) of Act 45 of 2003.]
CHAPTER 11
THE TAXES (ss5-64C)
Part |
Normal Tax (ss5-37H)
5 Levy of normal tax and rates ther eof

DCase;
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(1) Subject to the provisions of the Fourth Schedule there shall be paid annually for the benefit of
the National Revenue Fund, an incometax (in this Act referred to as the normal tax) in respect of the
taxable income received by or accrued to or in favour of-

@ ...

by ...
[Para. (b) substituted by s. 10 (1) (b) of Act 30 of 2002 and deleted by s. 15 (a) of Act 45 of 2003.]

(©) any person (other than a company) during the year of assessment ended the last day of
February each year; and

[Para. (c) substituted by s. 10 (1) (b) of Act 30 of 2002 and by s. 15 (b) of Act 45 of 2003.]

[Sub-s. (1) substituted by s. 5 of Act 90 of 1964 and amended by s. 5 (a) of Act 103 of 1976 and by s. 41 of
Act 36 of 1996.]

(1A) Notwithstanding the provisions of subsection (1) (c)-

(@)  wherethe income of any person for any year of assessment includes any net remuneration
as defined in paragraph 11B of the Fourth Schedule, the normal tax payable by such
person in respect of such year shall not be less than the sum of the amounts of Standard
Income Tax on Employees required to be determined in relation to such net renmuneration
under the provisions of the said paragraph; and

(b)  where the taxable income of any person for any year of assessment was derived solely
from such net remuneration and the employees tax required to be deducted or withheld
from such net remuner ation under the said Schedule consisted solely of such Standard
Income Tax on Employees, the normal tax payable by him in respect of such year shall
be an amount equal to the sum of the amounts of such Standard Income Tax on
Employees required to be so determined.

[Sub-s. (1A) inserted by s. 5 (a) of Act 88 of 1971, deleted by s. 3 (a) of Act 104 of 1980 and inserted by s.
3 of Act 90 of 1988.]

(2) Subject to the provisions of subsections (2A) and (3) to (7), inclusive, and the provisions of the
Fourth Schedule, the rates of tax chargeable in respect of taxable income shall be fixed annually by
Parliament, but the rates fixed by Parliament in respect of any year of assessment or financial year or, if the
rates so fixed have been varied by the Minister of Finance by way of an amendment made under subsection
(3), which is still in force, the rates as so varied, shall be deemed to continue in force until the next such
determination or variation of rates and shall be applied for the purposes of calculating the tax payablein
respect of any such taxable income received by or accrued to or in favour of any person during the next
succeeding year of assessment or financial year, as the case may be, if in the opinion of the Commissioner
the calculation and collection of the tax chargeable in respect of such taxable income cannot without risk of
loss of revenue be postponed until after the rates for that year have been determined.

[Sub-s. (2) substituted by s. 6 (1) (a) of Act 95 of 1967, by s. 5 (b) of Act 103 of 1976 and by s. 5(a) of Act
113 of 1977.]

(2A) (a) In the case of any company which derives taxable income from mining for natural oil, the
normal tax payable in respect of such taxable income shall be determined in accordance with the rates
referred to in subsection (2) which arein force in respect of the year of assessment in question, and in
addition thereto there shall, in respect of such taxable income, be paid by such company, by way of
additional normal tax, an amount equal to 40 per cent of the amount remaining after deducting the said
amount of normal tax from such taxable income.

(b) The normal tax and the additional normal tax chargeable in respect of taxable income referred
toin paragraph (@), shall be reduced to or by such an amount, and on such conditions, as the Minister of
Mineral and Energy Affairs may with the concurrence of the Minister of Finance determine.

(c) For the purposes of this subsection where sulphur, salt or any other mineral is won by any
company in the course of mining for natural oil, the income derived from the mining of such sulphur, salt
or other mineral shall be deemed to be derived from the mining for natural oil.

[Sub-s. (2A) inserted by s. 6 (1) (b) of Act 95 of 1967 and substituted by s. 7 (a) of Act 89 of 1969, by s. 5
(b) of Act 113 of 1977 and by s. 3 (a) of Act 129 of 1991.]

(2B) (a) Notwithstanding the provisions of subsection (1), any portion of the normal tax which in
terms of paragraph (b) of this subsection, the Income Tax Act, 1970, or any subsequent Income Tax Act is
aloan portion of such tax and has been paid by the person concerned, shall be repayable to such personin
the manner and at the time provided in the Fifth Schedule.

[Para. (a) deleted by s. 10 (1) (a) of Act 30 of 2002.]
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(b) The portions of the normal tax determined in accordance with the provisions of paragraph 1 (g)
or (h) of the Schedule to the Income Tax Act, 1965 (Act 88 of 1965), paragraph 1 (g) or (h) of the Schedule
to the Income Tax Act, 1966 (Act 55 of 1966), paragraph 1 (h) or (i) of the Schedule to the Income Tax
Act, 1967 (Act 95 of 1967), paragraph 1 (h) or (i) of the Schedule to the Income Tax Act, 1968 (Act 76 of
1968), and paragraph 2 (h) or (i) of the Schedule to the Income Tax Act, 1969 (Act 89 of 1969), shall be
loan portions of the normal tax.

[Sub-s. (2B) inserted by s. 7 of Act 52 of 1970.]

(3) After the promulgation of any Act of Parliament fixing rates of normal tax for years of
assessment specified therein, before the date mentioned in subsection (6) and when Parliament is not in
session the Minister of Finance may from time to time by notice in the Gazette amend the provisions of
such Act so asto effect a variation or further variation of the said rates-

(@) by increasing or reducing the rate at which any loan portion of the normal tax is payable
in terms of the said Act; or

(b)  wherenoloan portion of the normal tax isin terms of the said Act payable by taxpayers
of any category, by imposing a charge in respect of the normal tax payable by such
taxpayers which shall be aloan portion of such tax and be payable in addition to the tax
chargeable under the said Act:

Provided that the rates fixed under the said Act shall not be varied under this subsection so as to impose
upon any taxpayer, in addition to the tax payable by him under the said Act, any charge or chargesto tax in
excess of ten per cent of the basic tax payable by him under that Act.
[Sub-s. (3) added by s. 6 of Act 88 of 1965, substituted by s. 6 (1) (c) of Act 95 of 1967 and by s. 7 (b) of
Act 89 of 1969, deleted by s. 5 (1) (a) of Act 65 of 1973 and inserted by s. 5 (¢) of Act 103 of 1976.]

(4) For the purposes of subsection (3) the basic tax payable by any taxpayer in respect of any year
of assessment referred to in that subsection shall be deemed to be the normal tax payable by him for such
year in terms of the Act referred to in the said subsection before the addition of any loan portion
contemplated in the said subsection and before the deduction of any discount provided for in the said Act
but after the deduction of any rebate provided for in section 6 of thisAct.

[Sub-s. (4) added by s. 6 of Act 88 of 1965, substituted by s. 6 of Act 76 of 1968, deleted by s. 5 (1) (a) of
Act 65 of 1973, inserted by s. 5 (c) of Act 103 of 1976 and substituted by s. 3 (b) of Act 104 of 1980.]

(5) Any amendment made in terms of subsection (3)-

(a) may be made so as to apply only to persons other than companies or only to companies or
both to such persons and to companies, and may differentiate between such persons and
companies; or

(b)  may, subject to the provisions of the proviso to subsection (3), be made so asto provide
that the loan portion of the normal tax payable by companies shall be calculated at rates
which differ according to the various categories of taxable income in respect of which
rates of normal tax have been enacted in the Act referred to in subsection (3).

[Sub-s. (5) added by s. 6 of Act 88 of 1965, amended by s. 7 (1) (a) of Act 55 of 1966, deleted by s. 5 (1)
(a) of Act 65 of 1973 and inserted by s. 5(c) of Act 103 of 1976.]

(6) Any amendment made under subsection (3) which isin force immediately before the date of
promulgation of the Act of Parliament fixing rates of normal tax for the years of assessment succeeding the
years of assessment referred to in subsection (3), shall, unless Parliament otherwise provides, lapse on that
date, and in such case it shall as from that date cease to have the force of law.

[Sub-s. (6) added by s. 6 of Act 88 of 1965, deleted by s. 5 (1) (a) of Act 65 of 1973 and inserted by s. 5(c)
of Act 103 of 1976.]

(7) Subject to the provisions of sections 79 and 102 and the provisions of the Fourth Schedule,
where ataxpayer has been assessed for normal tax in respect of any year of assessment and the rate of the
tax payable by him has been subsequently fixed or varied, his assessment for such year shall be adjusted,
any amounts paid in excess being refundable to him and amounts shortpaid being recoverable from him.

[Sub-s. (7) added by s. 6 of Act 88 of 1965, substituted by s. 7 (1) (b) of Act 55 of 1966, deleted by s. 5 (1)
(a) of Act 65 of 1973 and inserted by s. 5(c) of Act 103 of 1976.]

[Sub-s. (8) added by s. 6 of Act 88 of 1965, substituted by s. 6 (1) (d) of Act 95 of 1967 and deleted by s. 5
(1) (a) of Act 65 of 1973.]
(9) For the purposes of subsection (10) 'special remuneration’ means any amount received by or
accrued to any mineworker over and above his normal remuneration and any regular allowance, in respect
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of special services rendered by him (otherwise than in the course of his normal duties) in combating any
fire, flood, subsidence or other disaster in a mine or in rescuing persons trapped in amine or in performing
any hazardous task during any emergency in amine, if such services are rendered by him as a member of a
team recognized by the management of the mine and the members of such team have been appointed for
the purpose of rendering such services.
[Sub-s. (9) added by s. 7 (c) of Act 89 of 1969 and substituted by s. 5 (b) of Act 88 of 1971 and by s. 3 (a)
of Act 94 of 1983.]

(10) Where any taxpayer's income includes any special remuneration, or where the provisions of
section 7A (4A) or paragraph 15 (3) or 17 or 19 (1) of the First Schedule or paragraph 7 of the Second
Schedule are applicable in the case of the taxpayer in respect of any year of assessment, the normal tax
payable by the taxpayer in respect of such year (as determined before the deduction of any rebate) shall be
determined in accordance with the formula-

v=l__ & ) y(B-Ly+(L+E)
B+D-(C+L)

in which formula

(@  "Y'representsthe amount of normal tax to be determined,;

(b)  'A'represents the amount of normal tax (as determined before the deduction of any
rebate) calculated at the full rate of tax chargeable for the said year in respect of ataxable
income equal to the amount represented by the expresson 'B + D - (C + L)' inthe
formulg;

[Para. (b) substituted by s. 4 (b) of Act 91 of 1982, by s. 3 of Act 65 of 1986 and by s. 5(b) of Act 21 of
1994, amended by s. 4 (b) of Act 21 of 1995 and substituted by s. 7 (1) (b) of Act 5 of 2001.]

(c)  'B'representsthe taxpayer's taxable income for the said year;

(d)  'C'represents an amount equal to the sum of-

(i the amount of any special remuneration (as defined in subsection (9)) which is
included in the taxpayer's income for the said year.

(729 -

[Sub-para. (iA) inserted by s. 4 (b) of Act 96 of 1981, substituted by s. 4 (¢) of Act 91 of 1982, amended by
s. 3(c) of Act 94 of 1983, substituted by s. 4 (c) of Act 21 of 1995 and deleted by s. 7 (1) (c) of Act 5 of
2001.]

(i) where the provisions of paragraph 15 (3) of the First Schedule are in the case of
the taxpayer applicable in respect of the said year, an amount determined in
accordance with those provisions as being the amount, if any, by which the
taxable income derived by the taxpaye during the said year from the disposal of
plantations and forest produce exceeds the annual average taxable income derived
by him from that source over the three years of assessment immediately preceding
the said year;

(iii) where the provisions of paagraph 17 of the First Schedule are in the case of the
taxpayer applicable in respect of the said year, an amount equal to so much of the
taxable income of the taxpayer for such year as has been derived from the disposal
of sugar cane as aresult of fire in his cane fields and but for such fire would not
have been derived by him in that year;

[Sub-para. (iii) substituted by s. 3 (b) of Act 129 of 1991.]

(iiiA) where the provisions of subparagraph (1) of paragraph 19 of the First Schedule are
in the case of the taxpayer applicable in respect of the said year, the amount by
which his taxable income derived from farming for that year exceeds his average
taxable income from farming as determined in relation to that year in accordance
with subparagraph (2) of the said paragraph; and

[Sub-para. (iiiA) inserted by s. 3 (d) of Act 94 of 1983.]

(iv) ...

[Sub-para. (iv) substituted by s. 4 () of Act 21 of 1995 and deleted by s. 7 (1) (c) of Act 5 of 2001.]

[Sub-para. (v) deleted by s. 5(c) of Act 21 of 1994.]
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(e 'D' represents an amount equal to so much of any current contribution to a retirement
annuity fund asis allowable as a deduction in terms of section 11 (n) (aa) (A) solely by
reason of the inclusion in the taxpayer's income of any amount contemplated in paragraph
(d) (i), (ii), (iii) and (iiiA) and paragraph (f);

[Para. (€) inserted by s. 4 (d) of Act 91 of 1982, deleted by s. 3 (b) of Act 121 of 1984 and added by s. 4 (f)
of Act 21 of 1995.]

()] ‘L' represents an amount equal to the sum of -

)] in relation to any amount which accrued to the taxpayer on or after 1 September
1995 to which the provisions of section 7A (4A) are applicable in respect of the
said year, the lesser of-

(@a) that amount; or

(bb)  an amount equal to three times the annual average of the amounts derived
by such taxpayer during the three years of assessment which immediately
preceded the year of assessment under charge by way of remuneration as
defined in paragraph 1 of the Fourth Schedule, including any amount
referred to in paragraph (vii) of that definition but excluding so much of
the sum of any other amounts contemplated in the said section 7A (4A) as
were included in the amounts represented by the symbols'C' and 'L" in
respect of the said year and any previous year of assessment; and

(i) in relation to any amount which accrued to the taxpayer on or after 1 September
1995 to which the provisions of paragraph 7 of the Second Schedule are
applicable, any amount determined in accordance withthe provisions of that
Schedule and included in his income for the said year; and

[Para. (f) added by s. 4 (f) of Act 21 of 1995.]
(9 'R'representsthe greater of the amounts determined by applying the formula

F
B+D-[C+L+03)

in respect of the said year and the preceding year of assessment, in which formula

(i the amounts represented by the symbols 'B', 'C', 'D" and ‘L' shall be determined in
accordance with the aforegoing provisions of this subsection as applicable in the
said year or in the said preceding year, as the case may be;

(i) 'F represents the amount of normal tax (as determined before the deduction of any
rebate) calculated at the full rate of tax chargeable for the said year or the said
preceding year in respect of ataxable income equal to the amount represented by
the expression'B + D - (C + L + G)' in the formula for that year or preceding year,
as the case may be; and

(iii) 'G' represents an amount of the taxable capital gain included in the taxable income
in terms of section 26A for the said year or the said preceding year, as the case
may be;

Provided that where, as aresult of the death or insolvency of the taxpayer, the period
assessed is less than 12 months, the symbol ‘'R* shall be determined with reference to the
said year only
[Para. (g) added by s. 4 (f) of Act 21 of 1995 and substituted by s. 7 (1) (d) of Act 5 of 2001 and by s. 5 (1)
of Act 19 of 2001.]
Provided that in no case shall the amount of normal tax so payable be less than the amount of normal tax
whichwould be chargeable at the relevant rate fixed in terms of subsection (2) in respect of the first rand of
taxable income, and nothing in this section contained shall be construed as relieving any person from
liability for taxation under this Act upon any portion of his taxable income: Provided further that where the
sum of the amounts included in symbol 'L 'exceed the taxpayer's taxable income for the said year, the
amount of normal tax so payable shall be calculated on the taxpayer's total taxable income for the said year,
at the greater of the relevant rate contemplated in the preceding proviso and the amount determined as
symbol 'R’ in relation to the preceding year only.
[Sub-s. (10) added by s. 5(c) of Act 88 of 1971, amended by s. 5 (b) of Act 90 of 1972, by s. 5 (1) (b) and
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(c) of Act 65 of 1973 and by s. 5 (d) of Act 103 of 1976, substituted by s. 3 (c) of Act 104 of 1980 and
amended by s. 4 (a) of Act 96 of 1981, by s. 4 (a) and (€) of Act 91 of 1982, by s. 3 (b) of Act 94 of 1983,
by s. 3(a) and (c) of Act 121 of 1984, by s. 5 (a) of Act 21 of 1994, by ss. 4 (a) and (g) of Act 21 of 1995

and by s. 7 (1) (a) of Act 5 of 2001.]
[S. 5 substituted by s. 2 of Act 6 of 1963.]
A ...

[S. BA inserted by s. 6 of Act 88 of 1971, amended by s. 5 (1) of Act 85 of 1974, by s. 5 of Act 69 of 1975,
by s. 6 of Act 103 of 1976, by s. 6 of Act 113 of 1977 and by s. 5 of Act 104 of 1979 and repealed by s. 4
of Act 104 of 1980.]

6 Normal tax rebates

(1) There shall be deducted from the normal tax payable by any natural person an amount equal to
the sum of the amounts allowed to the taxpayer by way of rebates under subsection (2).

[Sub-s. (1) substituted by s. 4 (a) of Act 90 of 1988, by s. 4 (1) (a) of Act 70 of 1989, by s. 4 (a) of Act 129
of 1991 and by s. 5(a) of Act 21 of 1995.]
(2) In the case of anatural person there shall, subject to the provisions of subsection (4), be
allowed by way of-
(a) a primary rebate, an amount of R5 800; and
[Para. (a) amended by s. 4 of Act 36 of 1996, by s. 3 of Act 28 of 1997, by s. 22 (a) of Act 30 of 1998, by s.
5(a) of Act 32 of 1999, by s. 15 (a) of Act 30 of 2000, by s. 6 (a) of Act 19 of 2001 and by s. 11 of Act 30
of 2002 and substituted by s. 35 of Act 12 of 2003 and by s. 6 of Act 16 of 2004.]
(b)  asecondary rebate, if the taxpayer was or, had the taxpayer lived, would have been at
least 65 years of age on the last day of the year of assessment, an amount of R3 200.
[Para. (b) amended by s. 22 (b) of Act 30 of 1998, by s. 5 (b) of Act 32 of 1999, by s. 15 (b) of Act 30 of
2000 and by s. 6 (b) of Act 19 of 2001 and substituted by s. 35 of Act 12 of 2003 and by s. 6 of Act 16 of
2004.]
[Sub-s. (2) amended by s. 5 (a) and (b) of Act 91 of 1982, by s. 4 of Act 121 of 1984, by s. 3(a) and (b) of
Act 96 of 1985, by s. 4 of Act 85 of 1987 and by s. 4 (b) and (c) of Act 90 of 1988, substituted by s. 4 (1)
(a) of Act 70 of 1989, amended by s. 3 of Act 101 of 1990, by s. 4 of Act 129 of 1991 and by s. 4 of Act
141 of 1992 and substituted by s. 5 (a) of Act 21 of 1995.]

3) ...

[Sub-s. (3) amended by s. 5 of Act 96 of 1981, by s. 5 of Act 91 of 1982, by s. 4 of Act 94 of 1983, by s. 3
of Act 96 of 1985, by s. 4 of Act 90 of 1988, by s. 4 of Act 70 of 1989, by s. 3 of Act 101 of 1990, by s. 4
of Act 129 of 1991 and by s. 4 of Act 141 of 1992 and deleted by s. 5 (b) of Act 21 of 1995.]

(4) Where the period assessed is less than 12 months, the amount to be allowed by way of arebate
under subsection (2) shall be such amount as bears to the full amount of such rebate, the same ratio as the
period assessed bears to 12 months unless, where such period terminates at the death of the taxpayer or
commences at the death of the spouse of the taxpayer, the Commissioner in the special circumstances of the
case atherwise directs.

[Sub-s. (4) substituted by s. 4 (€) of Act 90 of 1988 and by s. 5(c) of Act 21 of 1995.]

[S. 6 amended by s. 4 of Act 90 of 1962, by s. 3 of Act 6 of 1963, by s. 5 of Act 72 of 1963, by s. 8 of Act
55 of 1966, by s. 7 of Act 95 of 1967, by s. 7 of Act 76 of 1968 and by s. 8 (1) of Act 89 of 1969, repealed
by s. 7 of Act 88 of 1971 and inserted by s. 5 of Act 104 of 1980.]

6bis ...
[S. 6his inserted by s. 7 of Act 88 of 1965, substituted by s. 6 of Act 85 of 1974 and by s. 5 of Act 129 of
1991 and repealed by s. 4 of Act 28 of 1997.]
oter ...
[S. 6ter inserted by s. 8 (1) of Act 95 of 1967, amended by s. 7 of Act 85 of 1974 and repealed by s. 6 of
Act 129 of 1991.]
6quat Rebatein respect of foreign taxes on income
(1) Subject to the provisions of subsection (2), a rebate determined in accordance with this section
shall be deducted from the normal tax payable by any resident in whose taxable income there is included-
(&) any income received by or accrued to such resident from any source outside the Republic
(other than any foreign dividend contemplated in paragraph (d)) whichis-
(i not deemed to be from a source within the Republic; or
(1) I—
[Sub-para. (ii) deleted by s. 9 (1) (a) of Act 74 of 2002.]
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(b)  any proportional amount contemplated in section 9D; or
© .
(d) any foreign dividend; or
[Para. (d) substituted by s. 16 (1) (a) of Act 45 of 2003.]
(e any taxable capital gain contemplated in section 26A, from a source outside the Republic
which is not deemed to be from a source in the Republic; or
[Para. (e) added by s. 8 (b) of Act 5 of 2001 and substituted by s. 9 (1) (b) of Act 74 of 2002.]
()] any amount-

)] contemplated in paragraphs(a), (b) or (d) which is received by or accrued to any
other person and which is deemed to have been received by or accrued to such
resident in terms of section 7;

(i) of capital gain of any other person from a source outside the Republic which is not
deemed to be from a source in the Republic and which is attributed to that resident
in terms of paragraph 68, 69, 70, 71, 72 or 80 of the Eighth Schedule; or

(iii) contemplated in paragraphs(a), (b), (d) or (e) which represents capital of atrust,
and which is included in the income of that resident in terms of section 25B (2A)
or taken into account in determining the aggregate capital gain or aggregate
capital loss of that resident in terms of paragraph 80 (3) of the Eighth Schedule,

[Para. (f) added by s. 20 (1) (b) of Act 60 of 2001 and substituted by s. 9 (1) (b) of Act 74 of 2002.]
(1A) For the purposes of subsection (1), the rebate shall be an amount equal to the sum of any
taxes on income proved to be payable to any sphere of government of any country other than the Republic,
without any right of recovery by any person (other than aright of recovery in terms of any entitlement to
carry back losses arising during any year of assessment to any year of assessment prior to such year of
assessment), by-
(@)  such resident in respect of -
()] any income contemplated in subsection (1) (a); or
(i) any dividend contemplated in subsection (1) (d); or
[Sub-para. (ii) substituted by s. 8 (d) of Act 5 of 2001.]
(iii) any amount of taxable capital gain as contemplated in subsection (1) (e); or
[Sub-para. (iii) added by s. 8 (€) of Act 5 of 2001.]
(b)  any controlled foreign company, in respect of such proportional amount contemplated in
subsection (1) (b), subject to section 72A (3);
[Para. (b) substituted by s. 9 (1) (d) of Act 74 of 2002 and by s. 16 (1) (c) of Act 45 of 2003.]
(c) ...

(d ..
[Para. (d) substituted by s. 9 (1) (e) of Act 74 of 2002 and deleted by s. 16 (1) (d) of Act 45 of 2003.]

(e any portfolio of a collective investment scheme in respect of the amount of any foreign
dividend which is deemed to have been declared to such resident in terms of the proviso
to paragraph (k) of the definition of 'gross income’ and included in the taxable income of
that resident; or

[Para. () added by s. 20 (1) (d) of Act 60 of 2001 and substituted by s. 9 (1) (f) of Act 74 of 2002 and by s.
16 (1) (e) of Act 45 of 2003.]

()] any other person contemplated in subsection (1) (f) (i) or (ii) or any trust contemplated in
subsection (1) (f) (iii), in respect of the amount included in the taxable income of that
resident as contemplated in subsection (1) (f),

[Para. (f) added by s. 20 (1) (d) of Act 60 of 2001.]

which is so included in that resident's taxable income: Provided that where such resident is a member of
any partnership or a beneficiary of any trust and such partnership or trust is liable for tax as a separate
entity in such other country, a proportional amount of any tax payable by such entity, which is attributable
to the interest of such resident in such partnership or trust, shall be deemed to have been payable by such
resident.

[Sub-s. (1A) amended by s. 8 (c) and (f) of Act 5 of 2001 and by s. 9 (1) (c) of Act 74 of 2002.]

(1B) Natwithstanding the provisions of subsection (1A)-

(a) therebate or rebates of any tax proved to be payable as contemplated in subsection (1A),

shall not in aggregate exceed an amount which bears to the total normal tax payable the

[Para. (c) deleted by s. 16 (1) (d) of Act 45 of 2003.]
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same ratio as the totd taxable income attributable to the income, proportional amount,

foreign dividend, taxable capital gain or amount, as the case may be, which isincluded as

contemplated in subsection (1), bears to the total taxable income: Provided that-

(i in determining the amount of the taxable income that is attributable to that
income, proportional amount, foreign dividend, taxable capital gain or amount,
any allowable deductions contemplated in sections 11 (n), 18 and 18A must be
deemed to have been incurred proportionately in respect of income derived from
sources within and outside the Republic;

(iA) the taxes contemplated in subsection (1A) (b) that are attributable to any
proportional amount which-

(@a) istaken into account in the determination of the taxable income of the
resident by virtue of an election made by that resident in terms of section
9D (12) or 9D (13); or

(bb)  relates to any amount contemplated in section 9D (9) (b) (ii) or (iii) which
are not excluded from the application of section 9D (2) in terms of those
subparagraphs,

shall in aggregate be limited to the amount of the normal tax which is attributable

to those proportional amounts;
[Para. (iA) inserted by s. 16 (1) (g) of Act 45 of 2003.]

(i) where the sum of any such t axes proved to be payable (excluding any taxes
contemplated in paragraph (iA) of this proviso) exceeds the rebate as so
determined (hereinafter referred to as the excess amount), that excess amount
may-

(@a) be carried forward to the immediately succeeding year of assessment and
shall be deemed to be atax on income paid to the government of any other
country in that year; and

(bb)  be set off against the amount of any normal tax payable by that resident
during that year of assessment in respect of any amount derived from any
other country which isincluded in the taxable income of that resident
during that year, as contemplated in subsection (1), after any tax payable to
the government of any other country in respect of any amount so included
during such year of assessment which may be deducted in terms of
subsection (1) and (1A), has been deducted from the amount of such
normal tax payable in respect of such amount so included; and

[Para. (ii) amended by s. 16 (1) (h) of Act 45 of 2003.]

(iii) the excess amount shall not be allowed to be carried forward for more than seven
years reckoned from the year of assessment when such excess amount was for the
first time carried forward,;

[Para. (a) substituted by s. 9 (1) (g) of Act 74 of 2002 and amended by s. 16 (1) (f) of Act 45 of 2003.]
(b) ..
© ..
[Para. (c) amended by s. 9 (1) (h) of Act 74 of 2002 and deleted by s. 16 (1) (i) of Act 45 of 2003.]

(d ...

[Para. (d) amended by s. 9 (1) (i) of Act 74 of 2002 and deleted by s. 16 (1) (i) of Act 45 of 2003.]

(e no rebate shall be allowed in respect of any tax payable on any amount contemplated in
subsection (1) (d), if the resident has elected to deduct the amount of withholding tax as
contemplated in section 11C (4).

[Para. (e) substituted by s. 16 (1) (j) of Act 45 of 2003 and by s. 4 (1) of Act 32 of 2004.]

(2) The rebate under subsection (1) shall not be granted in addition to any relief to which the
resident is entitled under any agreement between the governments of the Republic andthe said other
country for the prevention of or relief from double taxation, but may be granted in substitution for the relief
to which the resident would be so entitled.

(3) For the purposes of this section

‘controlled company' ......

[Definition of ‘controlled company' deleted by s. 9 (1) (j) of Act 74 of 2002.]

‘controlling company" ......
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[Definition of 'controlling company' deleted by s. 9 (1) (j) of Act 74 of 2002.]

‘group of companies ......

[Definition of ‘group of companies deleted by s. 9 (1) (j) of Act 74 of 2002.]

‘qualifying interest' ......

[Definition of 'qualifying interest' deleted by s. 16 (1) (k) of Act 45 of 2003.]

‘taxes on income' does not include any compulsory payment to the government of any other
country which constitutes a consideration for the right to extract any mineral or natural oil;

[Definition of 'taxes on income' inserted by s. 9 (1) (k) of Act 74 of 2002.]

(4) For the purposes of this section the amount of any foreign tax proved to be payable as
contemplated in subsection (1A) in respect of any amount which is included in the taxable income of any
resident during any year of assessment, shall be converted to the currency of the Republic on the last day of
that year of assessment by applying the average exchange rate for that year of assessment.

[Sub-s. (4) substituted by s. 9 (1) (1) of Act 74 of 2002.]

(5) Where arebate was allowed in terms of this section against the normal tax payable by any
resident in any previous year of assessment in respect of any amount of tax which was proved to be payable
to the government of any other country, and-

(a) itisproved by that resident that the amount of the tax actually payable to such
government exceeds the amount of tax in respect of which the rebate was so allowed; or
(b)  the Commissioner is satisfied that the amount of the tax actually payable to such
government is less than the amount of tax in respect of which the rebate was so allowed,
the Commissioner may, notwithstanding the provisions of section 79 or section 81 (5), but subject to
subsection (1B) (a) issue a reduced or additional assessment, as the case may be, reflecting the amount of
the rebate in respect of that amount of tax actually payable in that other currency translated to the currency
of the Republic at the average exchange rate applicable for that previous year of assessment, which shall be
allowed against normal tax: Provided that the Commissioner shall not issue any such reduced or additional
assessment after the expiration of six years from the date of the assessment in terms of which the rebate of
the amount of tax proved to be payable was so allowed, unless the Commissioner is satisfied that the fact
that the amount of tax proved to be payable to such other government was incorrectly reflect ed was due to
fraud or misrepresentation or non-disclosure of material facts.
[Sub-s. (5) amended by s. 9 (1) (m) of Act 74 of 2002.]
[S. 6quat inserted by s. 9 of Act 89 of 1969, repealed by s. 5 of Act 94 of 1983, inserted by s. 5 of Act 85 of
1987, amended by s. 5 of Act 28 of 1997, by s. 12 of Act 53 of 1999 and by s. 16 of Act 30 of 2000 and
substituted by s. 4 of Act 59 of 2000.]

6équin ......
[S. 6quininserted by s. 6 (1) of Act 104 of 1979 and repealed by s. 6 of Act 94 of 1983.]
7 When income is deemed to have been accrued or to have been received
D Cases

(1) Income shall be deemed to have accrued to a person notwithstanding that such income has
been invested, accumulated or otherwise capitalized by him or that such income has not been actually paid
over to him but remains due and payable to him or has been credited in account or reinvested or
accumulated or capitalized or otherwise dealt with in his name or on his behalf, and a complete statement
of all such income shall be included by any person in the returns rendered by him under this Act.

(2) Any income received by or accrued to any person married with or without community of
property (hereinafter referred to as the recipient) shall be deemed for the purposes of this Act to beincome
accrued to such person's spouse (hereinafter referred to as the donor) if -

(@)  suchincome was derived by the recipient in consequence of a donation, settlement or
other disposition made by the donor on or after 20 March 1991 or of atransaction,
operation or scheme entered into or carried out by the donor on or after that date, and the
sole or main purpose of such donation, settlement or other disposition or of such
transaction, operation or scheme was the reduction, postponement or avoidance of the
donor's liability for any tax, levy or duty which, but for such donation, settlement, other
disposition, transaction, operation or scheme, would have become payable by the donor
under this Act or any other Act administered by the Commissioner; or

(b)  income was received by or accrued to the recipient -

(0] from any trade carried on by the recipient in partnership or association with the
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donor or which isin any way connected with any trade carried on by the donor; or
(i) from the donor or any partnership of which the donor was at the time of such
receipt or accrual a member or any private company of which the donor was at
such time the sole or main shareholder or one of the principal shareholders,
and such income represents the whole or any portion of the total income so received by or
accrued to the recipient which exceeds the amount of income to which the recipient
would reasonably be entitled having regard to the nature of the relevant trade, the extent
of the recipient's participation therein, the services rendered by the recipient or any other
relevant factor; or

[Para. (c) deleted by s. 6 of Act 21 of 1995.]

[Sub-s. (2) amended by s. 5 of Act 90 of 1962, substituted by s. 8 of Act 88 of 1965, amended by s. 2 of
Act 30 of 1984 and by s. 5 of Act 90 of 1988 and substituted by s. 5 of Act 70 of 1989, by s. 4 of Act 101

of 1990 and by s. 7 of Act 129 of 1991.]

(2A) In the case of spouses who are married in community of property-

(a)

(b)

any income (other than income derived from the letting of fixed property) which has been
derived from the carrying on of any trade shall, if such trade is carried on-
(i by only one of the spouses, be deemed to have accrued to that spouse; or
(i) jointly by both spouses, be deemed, subject to the provisions of subsection (2) (b),
to have accrued to both spouses in the proportions determined by them in terms of
the agreement that regulates their joint trade or, if there is no such agreement, in
the proportion to which each spouse would reasonably be entitled having regard to
the nature of the relevant trade, the extent of each spouse's participation therein,
the services rendered by each spouse or any other relevant factor; and
any income derived from the letting of fixed property and any income derived otherwise
than from the carrying on of any trade shall be deemed to have accrued in equal sharesto
both spouses: Provided that any such income which does not fall into the joint estate of
the spouses shall be deemed to be income accrued to the spouse who is entitled thereto.
[Sub-s. (2A) inserted by s. 5 (1) of Act 141 of 1992]

(2B) So much of any deduction or allowance which may be made under the provisions of this Act
in the determination of the taxable income derived from any income derived to in subsections (2) and (2A)
asrelates to any portion of such income which is under the provisions of that subsection deemed to be
income accrued to a spouse shall be deemed to be a deduction or allowance which may be made in the
determination of the taxable income of such spouse.

[Sub-s. (2B) inserted by s. 5 (1) of Act 141 of 1992.]

(2C) For the purposes of subsection (2A)-

(a)

(b)
(©)

any benefit paid or payable to a spouse in his capacity as a member or past member of a
pension fund, provident fund, benefit fund, retirement annuity fund or any other fund of a
similar nature shall be deemed to be income derived by such spouse from atrade carried
on by him;

[Para. (a) substituted by s. 23 (1) of Act 30 of 1998.]

any annuity amount (as defined in section 10A) paid or payable to a spouse shall be

deemed to be income derived by such spouse from a trade carried on by him; and

where any spouse is the-

)] registered holder of a patent as defined in the Patents Act, 1978 (Act 57 of 1978),
or any design as defined in the Designs Act, 1993 (Act 195 of 1993), or any trade
mark as defined in the Trade Marks Act, 1993 (Act 194 of 1993); or

[Sub-para. (i) substituted by s. 13 of Act 53 of 1999.]

(i) author of awork on which copyright has been conferred in terms of the Copyright
Act, 1978 (Act 98 of 1978), or the owner of such a copyright by reason of
assignment, testamentary disposition or operation of law; or

(iii) holder of any other property or right of a similar nature,

any income derived from the grant of the right of use of such patent, design, trade mark,

copyright or other property or right shall be deemed to be income derived by such spouse

from atrade carried on by him.
[Sub-s. (2C) inserted by s. 5 (1) of Act 141 of 1992]
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(3) Income shall be deemed to have been received by the parent of any minor child, if by reason of
any donation, settlement or other disposition made by that parent of that child-

(@) it has been received by or has accrued to or in favour of that child or has been expended
for the maintenance, education or benefit of that child; or

(b) it has been accumulated for the benefit of that child.

(4) Any income received by or accrued to or in favour of any minor child of any person, by reason
of any donation, settlement or other disposition made by any other person, shall be deemed to be the
income of the parent of such minor child, if such parent or his spouse has made a donation, settlement or
other disposition or given some other consideration in favour directly or indirectly of the said other person
or his family.

(5) If any person has made any donation, settlement or other disposition which is subject to a
stipulation or condition, whether made or imposed by such person or anybody else, to the effect that the
beneficiaries thereof or some of them shall not receive the income or some portion of the income
thereunder until the happening of some event, whether fixed or contingent, so much of any income as
would, but for such stipulation or condition, in consequence of the donation, settlement or other disposition
be received by or accrue to or in favour of the beneficiaries, shal, until the happening of that event or the
death of that person, whichever first takes place, be deemed to be the income of that person.

[Sub-s. (5) substituted by s. 9 of Act 55 of 1966.]

(6) If any deed of donation, settlement or other disposition contains any stipulation that the right to
receive any income thereby conferred may, under powers retained by the person by whom that right is
conferred, be revoked or conferred upon another, so much of any income as in consequence of the
donation, settlement or other disposition is received by or accruesto or in favour of the person on whom
that right is conferred, shall be deemed to be the income of the person by whom it is conferred, so long as
he retains those powers.

(7) If by reason of any donation, settlement or other disposition made, whether before or after the
commencement of this Act, by any person (hereinafter referred to a the donor)-

(@) thedonor'sright to receive or have paid to him or for his benefit any amount by way of
rent, dividend, interest, royalty or similar income in respect of any movable or
immovable property (including without limiting the foregoing any lease, company share,
marketable security, deposit, loan, copyright, design or trade mark) or in respect of the
use of, or the granting of permission to use, such property, is ceded or otherwise made
over to any other person or to athird party for that other person's benefit in such manner
that the donor remains the owner of or retains an interest in the said property or if the said
property or interest is transferred, delivered or made over to the said other person or to a
third party for the said other pa'son's benefit, in such manner that the donor is or will at a
fixed or determinable time be entitled to regain ownership of or the interest in the said
property; or

(b)  thedonor's right to receive or have paid to him or for his benefit any income that is or
may become due to him by any other person acting in afiduciary capacity is ceded or
otherwise made over to any other person or to a third party for that other person's benefit
in such manner that the donor is or will at a determinable time be entitled to regain the
said right,

any such rent, dividend, interest, royalty or income (including any amount which, but for this subsection,
would have been exempt from tax in the hands of the said other person) asis received by or accrues to or
for the benefit of the said other person on or after 1 July 1983 and which would otherwise, but for the said
donation, settlement or other disposition, have been received by or have accrued to or for the benefit of the
donor, shall be deemed to have been received by or t o have accrued to the donor.

[Sub-s. (7) added by s. 7 (1) of Act 94 of 1983.]

(8) Where by reason of or in consequence of any donation, settlement or other disposition (other
than a donation, settlement or other disposition to an entity which is not a resident and which issimilar to a
public benefit organisation contemplated in section 30) made by any resident, any amount is received by or
accrued to any person who is not a resident (other than a controlled foreign company in relation to such
resident), which would have constituted income had that person been a resident, there shall be included in
the income of that resident so much of that amount as is attributable to that donation, settlement or other
disposition.

[Sub-s. (8) added by s. 5 of Act 59 of 2000, substituted by s. 10 (1) of Act 74 of 2002, amended by s. 17 of



50

Act 45 of 2003 and substituted by s. 5 (1) of Act 32 of 2004.]

(9) Where any asset has been disposed of for a consideration which is less than the market value of
such asset, the amount by which such market value exceeds such consideration shall for the purposes of
this section be deemed to be a donation.

[Sub-s. (9) added by s. 5 of Act 59 of 2000.]

(10) Any resident who, at any time during any year of assessment makes any donation, sdtlement
or other disposition as contemplated in this section, shall disclose such fact to the Commissioner in writing
when submitting his return of income for such year and at the same time furnish such information as may
be required by the Commissioner for the purposes of this section.

[Sub-s. (10) added by s. 5 of Act 59 of 2000.]
TA Date of receipt or accrual of antedated salaries or pensions and of certain retirement
gratuities

(1) For the purposes of this section

‘antedated salary or pension' means an amount of salary or pension which has become payable to
any person under a permanent grant, made with retrospective effect, of a salary or pension or of an increase
in asalary or pension, and which in terms of such grant is payable in respect of a period ending on or
before the date on which the grant has become effective;

‘pension’ means an annuity payable under any law or under the rules of a pension fund or
provident fund or by an employer to a former employee of that employer or to the dependant or nominee of
a deceased person who was employed by such employer;

[Definition of 'pension’ substituted by s. 7 (1) (a) of Act 21 of 1995.]

'salary' means salary, wages or similar remuneration payable by an employer to an employee, but
does nat include any bonus or any amount referred to in subsection (4).

(2) Where any antedated salary or pension has been received by or has accrued to any person
during any year or period of assessment and the period in respect of which such antedated salary or pension
has become payable (hereinafter referred to as the accrual period) commenced before the commencement
of the said year or period of assessment, such antedated salary or pension shall at the opinion of the
taxpayer be deemed-

(@) if theaccrual period commenced not more than two years before the commencement of
the said year or period of assessment, to have been received by or to have accrued to the
said person in part during each of the years or periods of assessment in which any portion
of the accrual period falls (the part of the said amount relating to any such year or period
of assessment being determined on the basis of a reasonable apportionment of the whole
of the said amount between all the said years or periods of assessment); or

(b) if the accrual period commenced more than two years before the commencement of the
first-mentioned year or period of assessment, to have been received by or to have accrued
to the said person in three equal annua instalments (the first and second instalmentstwo
years and one year respectively before the date on which the said amount accrued to the
said person and the third instalment on the said date).

(3) Where any member of the citizen force or of the commandos has bound himself to serve in
such force or the commandos for a continuous period of service of at |least eighteen months as contemplated
in section 22 (6A) or 44 (5A) of the Defence Act, 1957 (Act 44 of 1957), the provisions of subsection (2)
shall mutatis mutandis apply in respect of any gratuity which has become payable to him by the State upon
and by reason of the completion of such period of service, as though such gratuity were antedated salary or
pension granted permanently and with retrospective effect, in respect of the said period of service.

[Sub-s. (3) substituted by s. 7 (1) of Act 103 of 1976.]

@ ...

[Sub-s. (4) amended by s. 4 (1) () of Act 65 of 1986 and deleted by s. 8 (1) (a) of Act 129 of 1991.]

(4A) Where the taxable income of any taxpayer for any year of assessment includes any amount
(other than an amount contemplated in paragraph (€) of the definition of ‘gross income' in section 1)
received by or accrued to him as an employee or the holder of any office by way of bonus, gratuity or
compensation upon or because of the termination of his services or because of the impending termination
of his services within five years (or such longer period as the Commissioner may approve) from the date of
actual receipt or accrual of such amount, and-

(a) thetaxpayer has attained the age of 55 years; or
[Para. (a) substituted by s. 7 (1) (c) of Act 21 of 1995.]
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(b)  thetermination or impending termination of the taxpayer's servicesis due to
superannuation, ill-health or other infirmity; or
[Para. (b) substituted by s. 8 (1) (b) of Act 129 of 1991.]
© .
[Para. (c) substituted by s. 8 (1) (b) of Act 129 of 1991 and deleted by s. 7 (1) (d) of Act 21 of 1995.]
(d)  the Commissioner is satisfied that-

(0] the termination or impending termination of the taxpayer's servicesis due to his
employer having ceased to carry on or intending to cease carrying on the trade in
respect of which the taxpayer was employed or to the taxpayer having become
redundant in consequence of his employer having effected a general reduction in
personnel or areduction in personnel of a particular class; and

[Sub-para. (i) substituted by s. 3 of Act 113 of 1993.]

(i) the circumstances of the case warrant this concession,

[Para. (d) inserted by s. 4 (1) (c) of Act 65 of 1986.]
the normal tax payable by the taxpayer in respect of such year shall, subject to the provisions of section 5,
be determined in accordance with the provisions of section 5 (10), but nothing herein contained shall be
construed as relieving any person from liability for taxation under this Act upon any portion of histaxable
income.

[Sub-s. (4A) inserted by s. 6 of Act 96 of 1981 and amended by s. 7 (1) (b) of Act 21 of 1995.]

) ...
[Sub-s. (5) deleted by s. 5 of Act 36 of 1996.]
[S. 7A inserted by s. 6 of Act 69 of 1975.]
8 Certain amountsto beincluded in income or taxable income
D Cases

(1) (@ (i) There shall be included in the taxable income of any person (hereinafter referred to as
the 'recipient") for any year of assessment any amount which has been paid or granted during that year by
his or her principal as an alowance or advance, excluding any portion of any allowance or advance actually
expended by that recipient -

(@a) on travelling on business, as contemplated in paragraph (b);

(bb)  on any accommodation, meals and other incidental costs, as contemplated in paragraph
(c), while such recipient is by reason of the duties of his or her office or employment
obliged to spend at least one night away from his or her usual place of residence in the
Republic;** or

(cc) by reason of the duties attendant upon his or her office, as contemplated in paragraph (d).

(ii) There shall not be included in the taxable income of a person in terms of the provisions of
paragraph (a) (i), any amount paid or granted by a principal in reimbursement of, or as an advance for, any
expenditure incurred or to be incurred by the recipient-

(@) ontheinstruction of hisor her principal in the furtherance of the trade of that principal;
and

(bb)  where that recipient must produce proof to that principal that such expenditure was
wholly incurred as aforesaid and must account to that principal for that expenditure:

Provided that where that expenditure was incurred to acquire any asset, the ownership in that asset must
vest in that principal.

(iii) For the purposes of this paragraph, 'principal’ in relation to a recipient includes his or her
employer or the authority, company, body or other organisation in relation to which any office is held, or
any associated institution, as defined in the Seventh Schedule, in relation to such employer, authority,
company, body or organisation.

(iv) The provisions of this paragraph shall not apply in respect of any allowance or advance
received by or accrued to a person contemplated in section 9 (1) (e) stationed outside the Republic which is
attributable to that person's services rendered outside the Republic.

[Sub-para. (iv) added by s. 11 (1) (a) of Act 74 of 2002.]

[Para. (a) substituted by s. 6 (a) of Act 141 of 1992 and by s. 12 (1) (a) of Act 30 of 2002.]

(b) For the purposes of paragraph (a) (i) (aa)-

(@ any allowance or advance in respect of transport expenses shall, to the extent to which
such allowance or advance has been expended by the recipient on private travelling
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(including travelling between his place of residence and his place of employment or
business or any other travelling done for his private or domestic purposes), be deemed
not to have been actually expended on travelling on business;

[Sub-para. (i) amended by s. 4 (a) of Act 96 of 1985 and by s. 9 (a) of Act 129 of 1991.]

(ii)

subject to the provisions of subparagraph (iii), where such allowance or advance has been

paid to the recipient in order that it may be utilized for defraying expenditure in respect of

any motor vehicle used by the recipient, the portion of the allowance expended by the
recipient during the year of assessment for business purposes shall, unless an acceptable
calculation based on accurate data is furnished by the recipient, be deemed to be an
amount calculated by applying the rate per kilometre** determined in the manner
prescribed by the Minister of Finance by notice in the Gazette for the category of vehicle
used, on a distance travelled during the said year for business purposes (other than private
travelling as contemplated in subparagraph (i): Provided that where an allowance or
advance has been paid to arecipient in relation to a motor vehicle in respect of which he
has been granted the right of use as contemplated in paragraph 7 of the Seventh Schedule,
no regard shall be had to such rate per kilometre in order to determine the portion of such
allowance or advance expended by the recipient for business purposes: Provided further
that-

(aa) therecipient shall, unless the contrary appears, be deemed to have used the vehicle
during such year for such business purposes over a distance equal to the difference
between the total number of kilometres travelled by him in such vehicle during
such year (but not exceeding 32 000 kilometres) and a distance of 14 000
kilometres;

[Para. (aa) substituted by s. 9 (b) of Act 129 of 1991 and amended by s. 6 (1) (a) of Act 28 of 1997.]

(bb)  where the vehicle has been used for business purposes during a period in such
year which isless than the full period of such year, the reference in paragraph (aa)
of this proviso to the distances of 32 000 kilometres and 14 000 kilometres shall
be construed as a reference to the distances which bear to 32 000 kilometres and
14 000 kilometres, respectively, the same ratio as the period of use for business
purposes bears to 12 months;

[Para. (bb) substituted by s. 9 (b) of Act 129 of 1991 and amended by s. 6 (1) (a) of Act 28 of 1997.]

(cc)  where the recipient has during the whole or any portion of the year of assessment
interchangeably used more than one vehicle for business purposes, the provisions
of paragraphs (aa) and (bb) of this proviso shall be applied separately to each such
vehicle;

[Para. (cc) substituted by s. 24 (1) of the Act 30 of 1998.]

[Sub-para. (ii) substituted by s. 6 (a) of Act 85 of 1987 and amended by s. 8 (1) (a) of Act 21 of 1995.]

(iii)

@iv)

where such allowance or advance is based on the actual distance travelled by the recipient
in using a motor vehicle on business (excluding the said private travelling), or such actual
distanceis proved to the satisfaction of the Commissioner to have been travelled by the
recipient, the amount expended by the recipient on such business travelling shall, unless
the contrary appears, be deemed to be an amount determined on such actual distance at
the rate per kilometre* fixed by the Minister of Finance by notice in the Gazette for the
category of vehicle used;
where any motor vehicle which is owned or |eased by an employee, his spouse or his
child, whether directly or indirectly by virtue of an interest in a company or trust or
otherwise, has been let to the employer or any associated institution in relation to the
employer, the sum of the rental paid by the employer or associated institution and any
expenditure defrayed by the employer or associated institution in respect of the vehicle,
shall be deemed to be an allowance paid to the employee in respect of transport expenses,
and in such case the said rental shall for the purposes of this Act (excluding this
paragraph) be deemed not to have been received by or to have accrued to the lessor of
such motor vehicle, and for the purposes of paragraph 2 (b) of the Seventh Schedule such
employee shall be deemed not to have been granted the right to use such motor vehicle.

[Sub-para. (iv) added by s. 5 (1) (a) of Act 101 of 1990.]

[Para. (b) amended by s. 12 (1) (b) of Act 30 of 2002.]



53

(c) A recipient shall, for the purposes of paragraph (a) (i) (bb), be deemed to have actually
expended-

(i) where that recipient proves to the Commissioner the amount of the expenses incurred by
him or her in respect of accommodation, meals or other incidental costs (other than any
amount of expenditure borne by the employer otherwise than by way of payment or
granting of the allowance), the amount so actually incurred but limited to the amount of
the allowance or advance paid or granted to meet those expenses; or

(i) for each day or part of aday in the period during which that recipient is absent from his
or her usual place of residence, an amount in respect of meals and other incidental costs,
or incidental costs only, determined by the Minister for the relevant year of assessment
by way of notice in the Gazette, but limited to the amount of the allowance paid or
granted to meet those expenses: Provided that this subparagraph does not apply to the
extent that -

(@aa) the employer has borne the expenses (otherwise than by way of granting
the allowance or advance) in respect of which the allowance was paid or
granted for that day or part of that day; or

(bb)  therecipient has proved to the Commissioner any amount of actual
expenditure in respect of meals or incidental costs for that day or part of
that day, as contemplated in subparagraph (i).

[Sub-para. (ii) substituted by s. 11 (1) (b) of Act 74 of 2002.]
[Para. (c) amended by s. 4 (c) of Act 96 of 1985, by s. 5 of Act 65 of 1986, by s. 6 (b) and (c) of Act 85 of
1987 and by s. 5 (1) (b) of Act 101 of 1990 and substituted by s. 12 (1) (c) of Act 30 of 2002.]

(d) Any allow ance granted to the holder of any public office contemplated in paragraph (€) to
enable him to defray expenditure incurred by him in connection with such office shall for the purposes of
paragraph (a) be deemed to have been so expended by him to the extent that expenditure relevant to such
allowance and not otherwise recoverable by him has actually been incurred by him for the purposes of his
office in respect of -

» secretarial services, duplicating services, stationery, postage, telephone calls, the hire of
office accommodation and the maintenance of such accommodation;

(i) travelling;

(iii) hospitality extended at any official or civic function which the holder of such officeis by

reason of the nature of such office normally expected to arrange;

(7 —

[Sub-para. (iv) deleted by s. 12 (1) (d) of Act 30 of 2002.]

(V) subsistence and incidental costs incurred in the circumstances contemplated in paragraph

(c).
[Para. (d) amended by s. 6 (d) of Act 85 of 1987.]

(e) For the purposes of paragraph (d) the holder of a public office includes-

0] the President, Deputy President, a Minister, Deputy Minister, a member of the
National Assembly, a permanent delegate to the National Council of Provinces, a
Premier, a member of an Executive Council or amember of aprovincial
legislature;
[Sub-para. (i) substituted by s. 4 (d) of Act 96 of 1985, by s. 6 (€) of Act 85 of 1987, by s. 6 (1) (a) of Act
21 of 1994 and by s. 14 (1) (a) of Act 53 of 1999.]
(i) any member of amunicipal council, atraditional leader, a member of a provincial House
of Traditional Leaders and a member of the Council of Traditional Leaders; and
[Sub-para. (ii) substituted by s. 14 (1) (a) of Act 53 of 1999.]

(iii) a person occupying the office of president, chairman or chief executive officer of any
non-profitmaking organization which is organized on a national or regional basisto
represent persons with common interests and the funds of which are derived wholly or
mainly from subscriptions of members or donations from the general public.

[Sub-para. (iii) substituted by s. 6 (b) of Act 141 of 1992.]

(f Where it is expected of any person contemplated in paragraph (e)(i) to defray any
expenditure referred to in paragraph (d) out of his salary received as the holder of any
public office, an amount equal to a portion (which shall be determined by the National
Assembly or the President, as the case may be, as provided for in the Remuneration of
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Public Office Bearers Act, 1998 (Act 20 of 1998)) of such salary shall for the purposes of
paragraph (d) be deemed to be an allowance granted to such person.
[Para. (f) added by s. 6 (1) (b) of Act 21 of 1994 and substituted by s. 14 (1) (b) of Act 53 of 1999.]

(9) Where, during any year of assessment, any person contemplated in paragraph (€) has held a
public office for less than 12 months, the amount determined in terms of paragraph (f), shall be reduced to
an amount which bears to the relevant amount, the same ratio as the number of months (in the
determination of which a part of a month shall be reckoned as a full month), for which the office was held
bears to 12 months.

[Para. (g) added by s. 6 (1) (b) of Act 21 of 1994 and substituted by s. 17 (1) (a) of Act 30 of 2000 and by s.
12 (1) (e) of Act 30 of 2002.]
[Sub-s. (1) substituted by s. 5 (1) (a) of Act 121 of 1984.]

2)......

[Sub-s. (2) amended by s. 6 (1) (a), (b) and (c) of Act 90 of 1962, substituted by s. 8 (a) of Act 85 of 1974,

amended by s. 7 (1) (a) of Act 69 of 1975 and deleted by s. 6 (c) of Act 141 of 1992.]

A3 ...

[Sub-s. (3) amended by s. 6 (1) (d) of Act 90 of 1962 and by s. 8 (b) and (c) of Act 85 of 1974 and deleted
by s. 6(c) of Act 141 of 1992.]

(4) (8) There shall be included in the taxpayer's income all amounts allowed to be deducted or set
off under the provisions of sections 11 to 20, inclusive, section 24D, section 24F, section 24G, section 241,
section 24J and section 27 (2) (b) and (d) of this Act, except section 11 (K), (p) and (g), section 11quin,
section 12 (2) or section 12 (2) as applied by section 12 (3), section 12A (3), section 13 (5), or section 13
(5) as applied by section 13 (8), or section 13bis (7), or section 15 (a), or section 15A, or under the
corresponding provisions of any previous Income Tax Act, whether in the current or any previous year of
assessment which have been recovered or recouped during the current year of assessment: Provided that the
provisions of this paragraph shall not apply in respect of any such amount so recovered or recouped which
has been included in the gross i ncome of such taxpayer in terms of paragraph (eB) or (jA) of the definition
of 'gross income'.

[Para. (a) amended by s. 6 (1) (a) of Act 90 of 1964, substituted by s. 9 (1) (a) of Act 88 of 1965, by s. 10
(1) (a) of Act 55 of 1966, by s. 10 (a) of Act 89 of 1969, by s. 8 (d) of Act 85 of 1974, by s. 7 (1) (b) of Act
69 of 1975, by s. 7 (1) (a) of Act 113 of 1977, by s. 8(a) of Act 94 of 1983, by s. 5 (1) (b) of Act 121 of
1984 and by s. 6 (f) of Act 85 of 1987 and amended by s. 6 (a) of Act 90 of 1988, by s. 17 (1) (b) of Act 30
of 2000, by s. 21 (1) (a) of Act 60 of 2001 and by s. 6 of Act 32 of 2004.]

(b) If any amount referred to in paragraph (a) of this subsection is an amount which has been
recovered or recouped during any year of assessment by aresident who carries on any business as owner or
charterer of any ship as aresult of the loss, sale or disposal in any other manner by that person of a ship,
and if that person satisfies the Commissioner that-

» he will within a period of one year (or such longer period as the Commissioner in the
circumstances of the case may allow) after the end of that year of assessment conclude a
contract for the acquisition by him of afurther ship to replace the aforesaid ship;

(i) such further ship will be used by him for the purposes of his trade for a period of not less
than ten years or, if the said amount was recovered or recouped by him on or after the
seventeenth day of August, 1966, for a period of not less than seven years; and

(iii) such further ship will be a ship in relation to which the provisions of section 14 (1) (b)

will apply and will continue to apply for the said period of not less than ten years or, if
the said amount was recovered or recouped by him on or after the seventeenth day of
August, 1966, the further ship will be a ship in relation to which the provisions of section
14 (1) (a) or (b) will apply and will continue to apply for the said period of not less than
seven years,
the said amount shall, notwithstanding anything to the contrary contained in paragraph (a) of this
subsection, but subject to the provisions of paragraphs (c), (d) and (dA) of this subsection-

(aa) if it wasrecovered or recouped before the seventeenth day of August, 1966, not be
included in the income of that person for the aforesaid year of assessment, but shall be
included in his income for the period of assessment ending on the date of his death,
insolvency or liquidation (in the case of a company), as the case may be; or

(bb) if it was recovered or recouped on or after 17 August, 1966, not be included in the
income of that person for the aforesaid year of assessment except to the extent that such
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amount is not, in terms of the definition of 'adjustable cost' or 'adjustable cost price' in
section 14 (2), deductiblefrom the cost or estimated cost price of such further ship:
[Sub-para. (bb) substituted by s. 8 (€) of Act 85 of 1974.]
Provided that the provisions of this paragraph shall not apply to any amount which has been recovered or
recouped as a result of any such loss, sale or disposal which has taken or takes place on or after 1 April
1995.
[Para. (b) amended by s. 6 (1) (e) of Act 90 of 1962, substituted by s. 10 (1) (b) of Act 55 of 1966 and
amended by s. 8 (1) (b) of Act 21 of 1995 and by s. 6 (a) of Act 59 of 2000.]

(c) Within three months after the end of the year of assessment during which any amount referred
to in paragraph (b) has been recovered or recouped by the person concerned in respect of any ship of more
than two hundred gross register tons, there shall be deposited by the said person with the Public Debt
Commissioners for such period and on such conditions as may be approved by the Commissioner an
amount equal to the amount to be excluded from such person's income in terms of that paragraph, less such
amount, if any, as hasin the meantime been paid by the said person in respect of the cost price of the
further ship referred to in that paragraph.

[Para. (c) substituted by s. 10 (1) (b) of Act 55 of 1966 and by s. 6 of Act 90 of 1972.]

(d) If owing to any occurrence (other than the loss by the said person of the further ship referred to
in paragraph (b) or because of any circumstance arising during any year of assessment the Commissioner is
no longer satisfied in regard to the matters in regard towhich heisin terms of that paragraph or the
corresponding provisions of any previous Income Tax Act required to be satisfied, the amount not included
in the taxpayer's income in terms of that paragraph or the corresponding provisions of any previous Income
Tax Act shall beincluded in the income of the taxpayer for the year of assessment during which such
occurrence takes place or such circumstance arises.

[Para. (d) substituted by s. 10 (1) (b) of Act 55 of 1966.]

(dA) If asaresult of the loss, sale or disposal in any other manner by the person concerned of the
further ship referred to in paragraph (b) there has accrued to or has been received by the taxpayer an
amount in excess of the cost thereof less the amount not included in the taxpayer's income in terms of
subparagraph (bb) of the said paragraph, so much of the excess as does not exceed such lastmentioned
amount shall (unless such lastmentioned amount has been included in income in terms of paragraph (d)) be
deemed to have been recovered or recouped and shall, in addition to any amount referred to in paragraph
(a) which has been recovered or recouped, be included in the taxpayer's income for the year of assessment
during which such further ship was so lost, sold or disposed of.

[Para. (dA) inserted by s. 10 (1) (c) of Act 55 of 1966.]

(dB) For the purposes of paragraph (a), where any company which is or was a parent company

contemplated in paragraph (b) of the definition of 'South African ship' in section 14 (2) has-

» exercised the election in terms of section 14 (1D) in relation to any other company which
isor was a subsidiary company contemplated in the last-mentioned paragraph; and
(i) sold or disposed of in any other manner any shares held in such other company during

any year of assessment,
such company shall be deemed to have recovered or recouped during such year of assessment an amount
equal to the lesser of -
(aa) thetotal of all amounts allowed to be deducted or set off under the provisions of sections
11 (0), 12C and 14, whether in such or any previous year of assessment, in the
determination of such company's taxable income in respect of any ship owned by such
other company, at the date of sale or disposal of such shares; and
(bb)  the market value of such ship as at the date of sale or disposal of such shares.
[Para. (dB) inserted by s. 6 (1) (a) of Act 36 of 1996.]

(e) Notwithstanding paragraph (a), but subject to paragraph (eB), (eC), (eD) and (eE), there shall
not be included in the income of a person any amount recovered or recouped as a result of the disposal of
any asset, where that person has elected that paragraph 65 or 66 of the Eighth Schedule applies in respect of
the disposal of that asset.

[Para. (e) amended by s. 6 (1) (b) of Act 90 of 1964, substituted by s. 10 (b) of Act 89 of 1969 and by s. 7
(1) (b) of Act 113 of 1977, amended by s. 8 (b) of Act 94 of 1983, by s. 6 (b) of Act 90 of 1988, by s. 5 (1)
(c) of Act 101 of 1990, by s. 8 (1) (c) of Act 21 of 1995, by s. 17 (1) (c) of Act 30 of 2000 and by s. 7 of
Act 19 of 2001 and substituted by s. 18 (1) (a) of Act 45 of 2003.]

(eA) Where a person acquires more than one asset (hereinafter referred to as 'the replacement
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asset or assets) contemplated in paragraph (€), that person must, in applying paragraphs
(eB), (eC) and (eD), apportion the amount recovered or recouped to each replacement
asset in the same ratio as the receipts and accruals from that disposal respectively
expended in acquiring each replacement asset bear to the total amount of those receipts
and accruals expended in acquiring all those replacement assets.

[Para. (eA) inserted by s. 18 (1) (b) of Act 45 of 2003.]

(eB) Where areplacement asset in relation to an asset of a person as contemplated in
paragraph (e) constitutes a depreciable asset, that person shall be deemed to have
recovered or recouped in ayear of assessment so much of the amount contemplated in
paragraph (e) apportioned to that asset as contemplated in paragraph (eA) as bearsto the
total amount of the recovery or recoupment contemplated in paragraph () the same ratio
as the amount of any capital deduction or allowance alowed in that year of assessment in
respect of that replacement asset bears to the total amount of the capital deduction or
allowance (determined with reference to the cost or value of that asset at the time of
acquisition thereof) allowable for all years of assessment in respect of that replacement
asset.

[Para. (eB) inserted by s. 18 (1) (b) of Act 45 of 2003.]

(eC) Where a person during any year of assessment disposes of a replacement asset in relation
to an asset contemplated in paragraph (€) and any portion of the recovery or recoupment
which is apportioned to that replacement asset has not been included in the income of that
person in terms of paragraph (eB) or (eD), that portion must be deemed to be an amount
recovered or recouped by that person in respect of that replacement asset in that year of
assessment.

[Para. (eC) inserted by s. 18 (1) (b) of Act 45 of 2003.]

(eD) Where during any year of assessment a person ceases to use a replacement asset in
relation to an asset contemplated in paragraph (€), in respect of which paragraph 66 of the
Eighth Schedule applies, for the purposes of that person's trade and any portion of the
amount which is apportioned to that replacement asset has not been included in the
income of that person in terms of paragraph (eB) or (eC), that portion must be deemed to
be an amount recovered or recouped in that year of assessment.

[Para. (eD) inserted by s. 18 (1) (b) of Act 45 of 2003.]

(eE) Where a person contemplated in paragraph (e) fails to conclude a contract or fails to
bring any replacement asset into use within the period prescribed in paragraphs 65 or 66
of the Eighth Schedule, as the case may be, paragraph (e) shall not apply and that person
must-

)] deem the amount contemplated in paragraph (€) to be an amount recovered or
recouped for purposes of paragraph (a) on the date on which the relevant period
ends;

(i) determine interest at the prescribed rate on the amount recovered or recouped
from the date of the disposal contemplated in paragraph (€) to the date
contemplated in subparagraph (i); and

(iii) deem that interest to be an amount recovered or recouped for purposes of
paragraph (a) on the date contemplated in subparagraph (i).
[Para. (eE) inserted by s. 18 (1) (b) of Act 45 of 2003.]

(f) If asaresult of the loss, sale or disposal in any other manner by the taxpayer of the further asset
referred to in paragraph (e) there has accrued to or has been received by the taxpayer an amount in excess
of the cost thereof less the amount referred to in the said paragraph, so much of the excess as does not
exceed such last-mentioned amount shall (unless such lastmentioned amount has been included in income
in terms of the proviso to the said paragraph) be deemed to have been recovered or recouped and shall be
included in the taxpayer's income for the year of assessment during which such further asset was so |ost,
sold or disposed of in addition to any recovery or recoupment referred to in paragraph (a).

[Para. (f) substituted by s. 8 (1) (d) of Act 21 of 1995.]

(g) If any amount referred to in paragraph (a) of this subsection is an amount which has been
recovered or recouped by any person during any year of assessment as aresult of the loss, sale or disposal
in any other manner by such person of an aircraft, and if that person satisfies the Commissioner that-

0] he will within a period of one year (or such longer period as the Commissioner in the
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circumstances of the case may allow) after the end of that year of assessment conclude a
contract for the acquisition by him of a further aircraft to replace the aforesaid aircraft;
and

(i) such further aircraft will be used by him for the purposes of his trade for a period of not

less than three years,

the said amount shall, notwithstanding anything to the contrary contained in paragraph (a), but subject to
the provisions of paragraphs (h), (i) and (j), not be included in the income of that person for the aforesad
year of assessment, except to the extent that such amount is not in terms of paragraph (a) of subsection (2)
of section fourteen bis deductible from the cost or estimated cost price of such further aircraft: Provided
that the provisions of this paragraph shall not apply to any amount which has been recovered or recouped
asaresult of any such loss, sale or disposal which takes place on or after 1 August 1992.

[Para. (g) added by s. 9 (1) (b) of Act 88 of 1965 and amended by s. 6 (d) of Act 141 of 1992.]

(h) Within three months after the end of the year of assessment during which any amount referred
to in paragraph (g) has been recovered or recouped by the person concerned, there shall be deposited by the
said person with the Public Debt Commissioners for such period and on such conditions as may be
approved by the Commissioner an amount equal to the amount to be excluded from such person'sincome in
terms of that paragraph, less such amount, if any, as has in the meantime been paid by the said person in
respect of the cost price of the further aircraft referred to in that paragraph.

[Para. (h) added by s. 9 (1) (b) of Act 88 of 1965.]

(i) If owing to any occurrence (other than the loss by the person concerned of the further aircraft
referred to in paragraph (g)) or because of any circumstance arising during any year of assessment, the
Commissioner is no longer satisfied in regard to the matters to which heisin terms of that paragraph
required to be satisfied, the amount not included in the taxpayer's income in terms of that paragraph shall be
included in the income of the taxpayer for the year of assessment during which such occurrence takes place
or such circumstance arises.

[Para. (i) added by s. 9 (1) (b) of Act 88 of 1965.]

(j) If asaresult of theloss, sale or disposal in any other manner by the person concerned of the
further aircraft referred to in paragraph (g) there has accrued to or has been received by the taxpayer an
amount in excess of the cost thereof less the amount not included in the taxpayer's income in terms of the
said paragraph, so much of the excess as does not exceed such last-mentioned amount shall (unless such
last-mentioned amount has been included in income in terms of paragraph (i)) be deemed to have been
recovered or recouped and shall, in addition to any amount referred to in paragraph (a) which has been
recovered or recouped, be included in the taxpayer's income for the year of assessment during which such
further aircraft was so lost, sold or disposed of.

[Para. (j) added by s. 9 (1) (b) of Act 88 of 1965.]
(K) For the purposes of paragraph (a), where during any year of assessment any person has-
» donated any asset;

(i) transferred in whatever manner or form any asset to any shareholder of that company; or
[Sub-para. (ii) substituted by s. 11 (1) (c) of Act 74 of 2002.]
(iii) disposed of any asset to a person who is a connected person in relation to that person,

in respect of which a deduction or an allowance has been granted to such person in terms of any of the
provisions referred to in that paragraph, such person shall be deemed to have recovered or recouped an
amount equal to the market value of such asset as at the date of such donation, transfer or disposal.
[Para. (k) added by s. 4 (1) of Act 113 of 1993, substituted by s. 7 (g) of Act 19 of 2001 and by s. 21 (1) (b)
of Act 60 of 2001 and amended by s. 11 (1) (d) of Act 74 of 2002.]
(1) For the purposes of paragraph (a), where-

» any person was entitled to a deduction in respect of any interest or related finance charges
(including a discount or premium), which was incurred or deemed to have been incurred
by such person in relation to any financial arrangement during any year of assessment
and such interest or related finance charges were allowed as a deduction in terms of the
provisions of this Act during such year of assessment in the hands of such person;

(i) such person has transferred such financial arrangement during any year of assessment to
any other person; and
(iii) any obligation or part thereof in respect of such interest or related finance charges which

such person islegally liable to pay has, as aresult of such transfer, been transferred to
such other person,
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such person shall be deemed to have recovered or recouped an amount equal to the amount of such
obligation or part thereof so transferred during the year of assessment in which such obligation or part
thereof has been so transferred.
[Para. (I) added by s. 6 (1) (b) of Act 36 of 1996.]
(m)  Subject to the provisions of section 20, where-

(i as aresult of the cancellation, termination or variation of an agreement or due to
the prescription, waiver or release of a claim for payment, any person was during
any year of assessment relieved or partially relieved from the obligation to make
payment of any expenditure actually incurred;

(i) such expenditure was at the date on which such person was so relieved or partially
relieved not paid; and
(iii) such expenditure or any allowance in relation to such expenditure was in the

current or any previous year of assessment allowed as a deduction from such
person's income,
such person shall for the purposes of paragraph (a) be deemed to have recovered or
recouped an amount equal to the amount of the obligation from which the person was so
relieved or partially relieved during the year of assessment in which the person was so
relieved or partialy relieved.
[Para. (m) added by s. 6 (1) (b) of Act 28 of 1997.]

(n) Where a taxpayer disposes of an industrial asset contemplated in section 12G before
completion of the write off period of that asset for purposes of section 11 (€), 12C or 13, as applicable,
there shall be included in the taxpayer's income, all amounts allowed to be deducted in respect of that
industrial asset under section 12G, whether in the current year or any previous year of assessment, which
have been recovered or recouped during the current year of assessment, in addition to the inclusion of those
amountsin terms of paragraph (a).

[Para. (n) added by s. 7 (h) of Act 19 of 2001.]

(4A) The provisions of subsection (4) (a), (e), (f) or (k) shall not apply in respect of any amount
which is deemed to have been allowed as a deduction in terms of subparagraph (ix) of the proviso to
section 11 (e), section 11 (0) (bb), section 12B (4B), section 12C (4A), section12D (3A), section 13 (1A),
section 13bis (3A) or section 13ter (6A).

[Sub-s. (4A) inserted by s. 6 (b) of Act 59 of 2000.]

(5) (8 Any amount which has been paid, whether in the form of rent or otherwise, by any person
for the right of use or occupation of any movable or immovable property and has been allowed as a
deduction in the determination of such person's taxable income, and which or the equivalent of whichis
upon the subsequent acquisition of such property by that or any other person applied in reduction or
towards settlement of the purchase price of such property, shall be included in the income of the person by
whom the property is acquired as aforesaid for the year of assessment in which such person exercisesthe
option or concludes the agreement, as the case may be, in consequence of which the property is acquired by
him: Provided that the provisions of this subsection shall not apply in any case where, in consegquence of
the acquisition of such property, the person who has acquired the property or any other person has derived a
taxable benefit the cash equivalent of which has been included in his gross income in terms of the
provisions of paragraph (i) of the definition of ‘gross income’ in section 1.

[Para. (a) amended by s. 4 (e) of Act 96 of 1985.]

(b) Where any amount has been paid by any person for the right of use or occupation of any
property which is thereafter acquired by that or any other person for a consideration which in the opinion of
the Commissioner is not an adequate consideration or for no consideration, it shall for the purposes of
paragraph (a) be deemed, unless the Commissioner having regard to the circumstances of the case
otherwise decides, that the said amount, or so much thereof as does not exceed the fair market value of such
property as determined by the Commissioner less the amount of the consideration, if any, for which it has
been acquired as aforesaid, has been applied in reduction or towards settlement of the purchase price of
such property.

[Para. (b) substituted by s. 8 (c) of Act 94 of 1983.]

(bA) If after the termination on or after 1 September 1983 by the effluxion of time or otherwise of
alease of property consisting of corporeal movable goods or of any machinery or plant in respect of which
the lessor under such lease was entitled to any allowance under the provisions of this Act, the person who
was the lessee under such lease (hereinafter referred to as the former lessee) is, with the express or implied
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consent or acquiescence of the person who was the lessor under such lease (hereinafter referred to as the
former lessor) or of the owner of the property, allowed to use, enjoy or deal with the property as the former
lessee may deem fit-

» without the payment of any consideration; or

(i) in the case of alease entered into on or after 1 September 1983, without the payment of
any rental or other consideration or subject to the payment of any consideration which is
nominal in relation to the fair market value of the property,

[Sub-para. (ii) substituted by s. 5 (1) (c) of Act 121 of 1984.]
the former lessee shall be deemed for the purposes of paragraph (b) to have acquired the property for no
consideration and, if the property was owned by the former lessor, the fair market value thereof shall,
unless and until that value is otherwise determined to the satisfaction of the Commissioner, be deemed for
the said purposes to be the cost to the former lessor of the property (or, where the said lease was a financial
lease as defined in section 1 of the Sales Tax Act, 1978 (Act 103 of 1978), the cash value of the property
contemplated in paragraph 2 of Schedule 4 to the said Act), less a depreciation allowance calculated in
accordance with paragraph (bB) (i) for the period from the commencement to the termination of the |ease.

[Para. (bA) inserted by s. 8 (d) of Act 94 of 1983.]

(bB) For the purposes of paragraph (bA)-

() the depreciation allowance shall be calculated as an aggregate of annual allowances for
the yearsin the peiod for which the depreciation allowance may be made, the allowance
for the first year in the said period being calculated at the rate of 20 per cent of the said
cost or cash value, as the case may be, of the property in question and the allowance for
each succeeding year in that period being calculated at the said rate on the balance of the
said cost or cash value, as the case may be, remaining after the deduction therefrom of the
allowance or allowances calculated for the year or years preceding such succeeding year;

(i) the former lessor of the property in question, or the owner thereof, as the case may be,
shall, unless and until the contrary is proved, be deemed to have consented to the former
lessee using, enjoying or dealing with the property as contemplated in the said paragraph
if, at the end of a period of three months reckoned after the date on which the lease in
question terminated, the former lessor has not instituted proceedings to compel the
former lessee to return the property to the former lessor or to relinquish possession
thereof or to dispose thereof in accordance with the terms of the lease: Provided that if
such lease terminated on or before 31 December 1983 the said period of three months
shall be reckoned from that date;

[Sub-para. (ii) substituted by s. 5 (1) (d) of Act 121 of 1984.]

(iii) where any consideration is payable in respect of the property in question for the period
after the termination of the lease in question, such consideration shall be deemed to be
nominal in relation to the fair market value of the property if that consideration, in
relation to the period for which it is payable, amounts to less than 10 per cent per annum
of the said fair market value;

(iv) if after the termination of alease referred to in the said paragraph (bA) the former lessee
isrequired to pay a consideration in respect of hisright to use, enjoy or deal with the
property in question but ceases to pay such consideration or, in the case of alease
referred to in subparagraph (ii) of the said paragraph (bA ), pays a consideration in respect
of such right which is nominal in relation to the fair market value of the property, the said
lease shall be deemed to have been terminated on the date from which the former lessee
is no longer required to pay such consideration or in the case of alease referred to in the
said subparagraph (ii), whereafter the consideration payable by him becomes nominal as
aforesaid;

[Sub-para. (iv) added by s. 5 (1) (€) of Act 121 of 1984.]

(V) where in the circumstances contemplated in paragraph 3B of Schedule 4 to the Sales Tax
Act, 1978, alease is deemed to be part of alease which has ceased to exist, the leases
shall be deemed to be one lease.

[Sub-para. (v) added by s. 5 (1) (e) of Act 121 of 1984.]
[Para. (bB)insated by s. 8 (d) of Act 94 of 1983.]

(bC) Any person who, as aformer lessor of property referred to in paragraph (bA) or as the owner

thereof, has after the termination of the lease of such property consented to the former lessee thereof using,
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enjoying or dealing with such property as contemplated in the said paragraph, or is deemed to have so
consented under the provisions of paragraph (bB) (ii) shall not later than 14 days after the end of three
months after the termination of the relevant |ease advisethe former lessee of the fair market value of such
property as determined in accordance with paragraph (bA), and shall furnish the Commissioner with a copy
of such advice.

[Para. (bC) inserted by s. 8 (d) of Act 94 of 1983.]

(c) Any decision of the Commi ssioner under paragraph (b) or (bA) shall be subject to objection

and appeal.

[Para. (c) substituted by s. 8 (€) of Act 94 of 1983.]
8A Gains made by directors of companies or by employeesin respect of rightsto acquire

mar ketable securities

D Cases

(1) (@) There shall beincluded in the taxpayer'sincome for the year of assessment the amount of
any gain made by the taxpayer after the first day of June, 1969, by the exercise, cession or release during
such year of any right to acquire any marketable security (whether such right be exercised, ceded or
released in while or part), if such right was obtained by the taxpayer before 26 October 2004 as a director
or former director of any company or in respect of services rendered or to be rendered by him as an
employee to an employer.

[Para. (a) substituted by s. 7 of Act 32 of 2004.]

(b) Where the taxpayer has exercised such right but, by reason of a condition imposed by the said
company or employer or the grantor of the right, the taxpayer is nat entitled to dispose of the marketable
security until after the end of the said year of assessment, the gain made by the exercise of the right shall, if
the taxpayer makes an election as provided in paragraph (c), not be included in his income for such year of
assessment but shall be included in hisincome for the year of assessment during which he becomes entitled
to dispose of the marketable security: Provided that in the event of the taxpayer's death or insolvency before
he becomes entitled to dispose of the marketable security the said gain shall be deemed to have been made
by him on the day before the date of his death or insolvency, as the case may be, and shall be assessed
accordingly.

[Para. (b) substituted by s. 8 (a) of Act 88 of 1971.]

(c) Thetaxpayer may, in the circumstances contemplated in paragraph (b), elect that the provisions
of that paragraph shall apply in respect of the gain referred to in that paragraph, and such election shall be
in writing and shall be furnished to the Commissioner not later than the date on which the taxpayer's return
of income is furnished for the year of assessment referred to in paragraph (a), or within such further time as
the Commissioner may allow.

(2) For the purposes of this section-

(@) again shal be deemed to have been made by the taxpayer by the exercise of aright to
acquire any marketable security if the amount by which the market value of such
marketable security at the time such right was exercised exceeds the consideration given
by the taxpayer for such marketable security and any consideration given by him for such
right or the grant of such right: Provided that such market value shall for the purpose of
this paragraph be deemed to be the sum which a person having the right freely to dispose
of such marketable security might reasonably expect to obtain from a sale of such
marketable security in the open market;

(b)  where the taxpayer for a consideration accepts a restriction upon his right to acquire any
marketable security such right shall be deemed to be released in part;

(c)  whereany gain is made by the exercise, cession or release of aright to acquire any
marketable security, such gain shall be deemed to be made at the time when such right is
exercised, ceded or released, as the case may be.

(3) The amount to be included in the taxpayer's income in respect of any gain referred toin
subsection (1) shall be-

(@  wheresuch gain is made by the exercise of aright to obtain any marketable security, the
amount referred to in subsection (2) (a); or

(b)  where such gain is made by the cession or release of aright to obtain any marketable
security, the amount by which the amount or value of the consideration received by or
accrued to the taxpayer for the cession or release, exceeds the amount or value of any
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consideration given by the taxpayer for such right or the grant of such right.

(4) In determining under subsections (2) (a) and (3) whether any gain has been made by the
exercise, cession or release of aright to obtain any marketable security, and in determining the amount of
such gain-

(a)

(b)

where any consideration was given by the taxpayer for such right or the grant of such
right and the right is exercised, ceded or released in part only or the consideration was
given for something in addition to the right, only the portion of such consideration which
relates to so much of theright asis exercised, ceded or released, as the case may be, shall
be deductible and for that purpose a fair apportionment of such consideration shall be
made; and

no deduction shall be made in respect of any consideration in the form of services
rendered or to be rendered or anything done or to be done or not to be done.

(5) Where any right (hereinafter referred to as the first right) to acquire any marketable security is
ceded or released by the taxpayer in whole or in part for a consideration which consists of or includes
another right (hereinafter referred to as the second right) to acquire such marketable security or any other
marketabl e security-

(a)
(b)

the second right shall for the purposes of this section not be deemed to be consideration
for the cession or release of thefirst right; and
any gain made by the taxpayer by the exercise, cession or release of the second right,
shall be determined and included in the taxpayer's income as though such gain had been
made by the exercise, cession or release of the first right, and for the purpose of
determining such gain, the amount to be deducted under subsection (2) (a) or (3) in
respect of the amount or value of the consideration given by the taxpayer for the second
right shall be deemed to be the consideration given by the taxpayer for the first right or
the grant of such right, less so much of the amount or value of that consideration as has
been offset by any consideration other than the consideration consisting of the second
right.

[Para. (b) substituted by s. 8 (b) of Act 88 of 1971.]

(6) For the purposes of this section, a gain made by any person other than the taxpayer by the
exercise, cession or release of aright to acquire any marketable security shall be deemed to be made by the
taxpayer and shall be included in the taxpayer's income as though it were a gain referred to in subsection

(@)

(b)

if that right was originally obtained by any person other than the taxpayer by reason of
the taxpayer's office or former office as a director of any company or any services
rendered or to be rendered by the taxpayer as an employee of any employer; or
if that right was originally obtained by the taxpayer as a director or former director of any
company or in respect of services rendered or to be rendered by him as an employee to an
employer, and-

()] the right was ceded by the taxpayer to any person otherwise than by or under a

cession made by way of abargain at arm's length; or
(i) the gain was made by arelative of the taxpayer.
[Sub-s. (6) substituted by s. 8 (c) of Act 88 of 1971.]

(7) The provisions of subsections (2), (3), (4) and (5) shall mutatis mutandis apply in relation to

the detemination of any gain referred to in subsection (6).

(8) Where any gain is made after the first day of June, 1969, by the exercise, cession or release of

aright to acquire any marketable security granted to any person on or before that date, the amount required
to be included in income under this section in respect of such gain shall be reduced by an amount which
bears to the amount of the gain, as determined under the preceding provisions of this section, the same ratio
as the exemption period, as determined under subsection (9) in relation to the said gain, bears to the accrual
period, as so determined.

[Sub-s. (8) substituted by s. 8 (1) of Act 52 of 1970.]

(9) For the purposes of determining any reduction to be made under subsection (8) in respect of

any gain made by the exercise, cession or release or any right to acquire any marketable security-

(a)

the exemption period shall be deemed to be the period commencing on the date on which
the person referred to in subsection (8) was granted such right and ending on the first day
of June, 1969; and



62

(b)  theaccrua period shall be deemed to be the period commencing on the first day of the
exemption period and ending on the date on which such right is exercised, ceded or
released, as the case may be.

(10) For the purposes of this section 'marketable security’ means any security, stock, debenture,
share, option or other interest capable of being sold in a share-market or exchange or otherwise.
[S. 8A inserted by s. 11 of Act 89 of 1969.]
8B Taxation of amounts derived from broad-based employee share plan

D Cases

(1) There must be included in the income of an employee for a year of assessment any amount
received by or accrued to that employee during that year from the disposal of any qualifying equity share or
any right or interest in a qualifying equity share, which-

(@)  wasacquired by that employee in terms of a broad-based employee share plan; and

(b)  isdisposed of by that employee within five years from the date of grant of that qualifying
equity share, otherwise than in exchange for another qualifying equity share as
contemplated in subsection (2).

(2) If an employee as aresult of a subdivision, consolidation, conversion or restructuring of the
equity share capital of the employe or any company in the same group of companies as that employer
disposes of a qualifying equity share in exchange solely for any other equity share in that employer or any
company in the same group of companies as the employer, that other equity instrument acquired in
exchange is deemed to be a qualifying equity share which was acquired by that employee on the date of
grant of the qualifying equity share disposed of in exchange.

(3) For the purposes of this section-

'broad-based employee share plan' of an employer means a plan in terms of which-

(@)  equity sharesin that employer, or in a company in the same group of companies as the
employer, are acquired by employees of that employer, for consideration which does not
exceed the minimum consideration required by the Companies Act, 1973 (Act 61 of
1973);

(b)  employees who participate in any other equity scheme of that employer or of a company
in the same group of companies as that employer are not entitled to participate and where
at least 90 per cent of all other employees who are employed by that employer on a
permanent basis on the date of grant (and who have continuously been so employed on a
full-time basis for at least one year) are entitled to participate;

(c) theemployeeswho acquire the equity shares are entitled to all dividends and full voting
rights in relation to those equity shares; and

(d)  norestrictions have been imposed in respect of the disposal of those equity shares, other

than-
)] arestriction imposed by legislation;
(i) aright of any person to acquire those equity shares from the employee at market
value; or

(iii) arestriction in terms of which that employee may not dispose of those equity
shares for a period, which may not extend beyond five years from the date of
grant;

'date of grant’ in relation to an equity share means the date on which the granting of that equity
share is approved by the directors or some other person or body of persons with comparable authority
conferred under or by virtue of the memorandum and articles of association of the employer company;

'market value' in relation to an equity share means the price which could be obtained upon the sale
of that equity share between awilling buyer and awilling seller dealing freely at arm's | ength in an open
market and without having regard to any restrictions imposed in respect of that equity share;

‘qualifying equity share' in relation to a person means an equity share acquired in a year of
assessment in terms of a broad-based employee share plan, where the market value of all equity shares (as
determined on the relevant date of grant of each equity share), which were acquired by that person in terms
of that plan in that year and the two immediately preceding years of assessment, does not in aggregate
exceed R9 000.

(4) The provisions of section 25 do not apply in respect of any amount received or accrued from
the disposal of any qualifying equity share after the date of death of the person contemplated in subsection
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D).
[S. 8B inserted by s. 6 (1) of Act 104 of 1980, amended by s. 6 of Act 121 of 1984, repealed by s. 6 (1) of
Act 101 of 1990 and inserted by s. 8 (1) of Act 32 of 2004.]
8C Taxation of directors and employees on vesting of equity instruments

(1) (a) Notwithstanding section 9B and section 23 (m), a taxpayer must include in or deduct from
his or her income for a year of assessment any gain or loss determined in terms of subsection (2) in respect
of the vesting during that year of any equity instrument, if that equity instrument was acquired by that
taxpayer by virtue of his or her employment or office of director of any company.

(b) This section does not apply in respect of any equity instrument which-

M was acquired in exchange for the disposal of any other equity instrument which had
aready vested in terms of this section before that disposal; or

(i) constitutes a qualifying equity share contemplated in section 8B.

(2) (&) The gain to be included in the income of ataxpayer is-

M in the case of adisposal contemplated in subsection (5) (c), the amount received or
accrued in respect of that disposal which exceeds the sum of any consideration in respect
of that equity instrument; or

(i) in any other case, the sum of-

(@aa) the amount by which the market value of the equity instrument determined on the
date on which it vests in that taxpayer exceeds the sum of any consideration in
respect of that equity instrument; and

(bb)  the amount (if any) determined in terms of subsection (4) (b).

(b) The loss to be deducted from the income of ataxpayer is-

» in the case of adisposal contemplated in subsection (5) (c), the amount by which the sum
of any consideration in respect of that equity instrument exceeds the amount received or
accrued in respect of that disposal; or

(i) in any other case, the amount by which the consideration in respect of the equity
instrument exceeds the market value of that equity instrument determined on the date that
it vestsin that taxpayer.

(3) An equity instrument acquired by ataxpayer is deemed for the purposes of this section to vest
in that taxpayer-

(a) in the case of the acquisition of an unrestricted equity instrument, at the time of that
acquisition; or
(b)  inthe case of the acquisition of arestricted equity instrument, at the earliest of -

()] when al the restrictions, which result in that equity instrument being a restricted
equity instrument, cease to have effect;

(i) immediately before that taxpayer disposes of that restricted equity instrument,
other than a disposal in respect of which subsection (4) or (5) applies;

(iii) when that equity instrument, which is an option contemplated in paragraph (a) of
the definition of 'equity instrument’, terminates; and

(iv) immediately before that taxpayer dies.

(4) (a) If ataxpayer disposes of arestricted equity instrument which was acquired in the manner
contemplated in subsection (1) for a consideration which consists of or includes any other restricted equity
instrument which is acquired from the employer, associated institution or other person by arrangement with
the employer, that other restricted equity instrument acquired in exchange is deemed to be acquired by that
taxpayer by virtue of his or her employment or office of director of any company.

(b) If the consideration contemplated in paragraph (a) includes an amount other than restricted
equity instruments and that amount exceeds the consideration in respect of the restricted equity instrument
which is disposed of as contemplated in paragraph (a), the excess amount must be deemed to be again
which must be included in the income of the taxpayer in the year of assessment during which that restricted
equity instrument is so disposed of .

(5) () If arestricted equity instrument which was acquired by ataxpayer in the manner
contemplated in subsection (1) is disposed of by that taxpayer to any person-

(@ otherwise than by or under a disposal made in terms of atransaction at arm's length; or

(i) who is a connected person in relation to that taxpayer,
the provisions of subsections (2), (3) and (4) apply mutatis mutandis in the determination of any gain or
loss made by that person as if that person had been the taxpayer, and that gain or lossis for purposes of
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subsection (1) deemed t o be made by that taxpayer in respect of the vesting of that equity instrument.

(b) If an equity instrument was acquired by any person other than the taxpayer by virtue of the
taxpayer's employment or office of director, that equity instrument must, for p urposes of this section, be
deemed to have been so acquired by that taxpayer and disposed of to that person in the manner
contemplated in paragraph (a).

(c) Paragraph (a) does not apply where a taxpayer disposes of any restricted equity instrument to
his or her employer, an associated institution or other person by arrangement with the employer in terms of
arestriction imposed in relation to that equity instrument for an amount not exceeding the consideration in
respect of that restricted equity instrumert.

(6) If aperson who acquires arestricted equity instrument from the taxpayer as contemplated in
subsection (5), disposes of that restricted equity instrument to any other person in the manner contemplated
in subsection (5) (a) (i) or to a connected person in relation to the taxpayer, subsection (5) appliesin respect
of that other person asif he or she had acquired that restricted equity instrument directly from that taxpayer.

(7) For purposes of this section, unless the context otherwise indicates-

‘associated institution' means an associated institution as contemplated in paragraph 1 of the
Seventh Schedule;

‘consideration’ in respect of an equity instrument means any amount given or to be given
(otherwise than in the form of services rendered or to be rendered or anything done, to be done or not to be
done)-

(@) by thetaxpayer in respect of that equity instrument;

(b) by the taxpayer in respect of any other restricted equity instrument which had been
disposed of by that taxpayer in exchange for that equity instrument, reduced by any
amount received or accrued in respect of that disposal which consisted of something
other than that equity instrument to the extent that it has not been included in the income
of the taxpayer in terms of subsection (4) (b); and

(c) by any person contemplated in subsection (5) in respect of that equity instrument or other
equity instrument contemplated in paragraph (b), which would have been taken into
account had it been given by the taxpayer in respect of that equity instrument or other
equity instrument, but does not include any amount given or to be given by that person to
the taxpayer or to any other person contemplated in subsection (5):

Provided that where a taxpayer acquires an equity instrument in exchange for any other equity instrument,
as contemplated in subsection (4) (a), the market value of the equity instrument given in exchange must not
be taken into account in determining the consideration in respect of the equity instrument so acquired;

‘employer' means an employer as contemplated in paragraph 1 of the Seventh Schedule;

'equity instrument’ means a share or part thereof in the equity share capital of a company or a
member's interest in a company which is a close corporation, and includes-

(@)  anoption to acquire such a share, part of a share or member's interest; and

(b)  any other financia instrument that is convertible to a share, part of a share or member's
interest;

'market value' in relation to an equity instrument means the price which could be obtained upon
the sale of that equity instrument between awilling buyer and awilling seller dealing freely at arm’s length
in an open market and, in the case of arestricted equity instrument, had the restriction to which that equity
ingrument is subject not existed;

'restricted equity instrument' in relation to a taxpayer means an equity instrument-

(@)  whichissubject to any restriction (other than a restriction imposed by legislation) that
prevents the taxpayer from freely disposing of that equity instrument at market value;

(b)  whichissubject to any restriction that could result in the taxpayer forfeiting ownership of
that equity instrument otherwise than at market value;

(©) if any person has retained the right to impose a restriction contemplated in paragraph (a)
or (b) on the disposal of that equity instrument;

(d)  whichisan option contemplated in paragraph (a) of the definition of 'equity instrument'
and where the equity instrument which can be acquired in terms of that option will be a
restricted equity instrument;

(e)  whichisafinancia instrument contemplated in paragraph (b) of the definition of ‘equity
instrument' and where the equity instrument to which that financial instrument can be
converted will be a restricted equity instrument; or
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()] if the employer, associated institution in relation to the employer or other person by
arrangement with the employer has at the time of acquisition by the taxpayer of the
equity instrument undertaken to-

)] cancel the transaction under which that taxpayer acquired the equity instrument;
or
(i) repurchase that equity instrument from that taxpayer at a price exceeding its
market value on the date of repurchase, if there is a decline in the value of the
equity instrument after that acquisition; and
‘unrestricted equity instrument’ means an equity instrument which is not a restricted equity
instrument.
(2) Subsection (1) shall come into operation on 26 October 2004 and applies-

(a) totheextent it inserts section 8B, in respect of any qualifying equity share acquired in
terms of a broad-based employee share plan approved on or after that date by the
directors or some other person or body of persons with comparable authority conferred
under or by virtue of the memorandum and articles of association of the company; and

(b)  tothe extent it inserts section 8C, in respect of any equity instrument acquired on or after
that date, otherwise than by way of the exercise of any right granted before that date and
in respect of which section 8A applies.

[S. 8C inserted by s. 7 (1) of Act 96 of 1981, amended by s. 7 of Act 121 of 1984, repealed by s. 7 of Act
101 of 1990 and inserted by s. 8 (1) of Act 32 of 2004.]
8 ...

D Cases
[S. 8D inserted by s. 7 (1) of Act 96 of 1981, amended by s. 8 of Act 121 of 1984 and repealed by s. 8 (1)
of Act 101 of 1990.]
8E Dividends on certain shares deemed to beinterest in relation to the recipient ther eof
(1) For the purposes of this section
‘affected instrument' ......
[Definition of "affected instrument’ amended by s. 19 (1) of Act 45 of 2003 and deleted by s. 9 (1) (a) of
Act 32 of 2004.]
‘date of issu€' in relation to a share in a company means-

(@)  thedate on which it isissued by that company;

(b)  the date on which the holder at any time after the share is issued acquires a right of
disposal in respect of that share, otherwise than as a result of the acquisition of that share
by that holder;

(c)  thedate on which the company at any time after the share is issued undertakes the
obligation to redeem that share in whole or in part; and

(d)  thedate on which the holder at any time after the share is issued obtains the right to
require that share to be redeemed in whole or in part, otherwise than as a result of the
acquisition of that share by that holder;

[Definition of 'date of issue' inserted by s. 9 (1) (b) of Act 32 of 2004.]
‘effective date' means 23 March 1989;
‘hybrid equity instrument' means-

(a) any redeemable preference share which the relevant company is obliged to redeem in
whole or in part within a period of three years from the date of issue thereof, or which
may at the option of the holder be redeemed in whole or in part within the said period, or
in respect of which the holder has aright of disposal which may be exercised within the
said period; or

(b)  any other share, if-

()] the holder has aright of disposal in respect of such share which may be exercised
within a period of three years from the date of issue thereof or at the time of issue
of that share, the existence of the company issuing that share is to be terminated
within a period of three years or is likely to be terminated within such period upon
areasonable consideration of all the facts at the time that share is issued; and

(i) such share does not rank pari passu as regards its participation in dividends with
all other ordinary sharesin the capital of the relevant company or, where the
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ordinary sharesin such company are divided into two or more classes, with the

shares of at least one of such classes, or any dividend payable on such shareisto

be calculated directly or indirectly with reference to

(@aa) any specified rate of interest;

(bb)  the amount of capital subscribed for such share; or

(cc)  the amount of any loan or advance made directly or indirectly by the

shareholder or by any connected person in relation to the sharehol der;

[Definition of 'hybrid equity instrument' inserted by s. 9 (1) (c) of Act 32 of 2004.]

right of disposal' means aright which the holder of an hybrid equity instrument has to require any

party-

(@) toacquirethat hybrid equity instrument from that holder; or

(b)  toprocure, facilitate or assist with the redemption in whole or in part of that hybrid equity
instrument or the repayment in whole or in part of the capital subscribed for that hybrid
equity instrument or the conversion of that hybrid equity instrument into any other share
which is redeemable in whole or in part within a period of three y ears from the date of
issue thereof.

[Definition of 'right of disposal’, previously 'right of acquisition', substituted by s. 9 (1) (d) of Act 32 of
2004.]

(2) Any dividend declared by a company on, a hybrid equity instrument which is declared on or
after the date that the share becomes a hybrid equity instrument, shall for the purposes of this Act be
deemed in relation to the recipient thereof only to be an amount of interest received by him from a source
within the Republic.

[Sub-s. (2) substituted by s. 9 (1) (e) of Act 32 of 2004.]

[Sub-s. (3) deleted by s. 9 (1) (f) of Act 32 of 2004.]

[Sub-s. (4) deleted by s. 9 (1) (f) of Act 32 of 2004.]
[S. 8E inserted by s. 6 of Act 70 of 1989.]
8F Limitation of deduction of certain interest payments

(1) For purposes of this section, unless the context otherwise indicates, any word to which a
meaning has been ascribed in section 24J bears the meaning so ascribed, and-

'date of issu€e' in relation to an instrument means-

(@) thedate onwhichitisissued; and

(b)  the date on which that instrument becomes convertible into or exchangeable for a share at
any timein the future;

'hybrid debt instrument' means an instrument, where-

(@) that instrument is at the option of the issuer convertible into or exchangeable for any
sharein that issuer or any connected person in relation to that issuer within three years
from the date of issue of that instrument;

(b)  theissuer in relation to that instrument is entitled to repay that instrument in whole or in
part within three years from the date of issue of that instrument by the issue of shares by
the issuer or any connected person in relation to the issuer to the holder of the instrument;

(c) the issuer in relation to that instrument is entitled to repay that instrument in whole or in
part within three years from the date of issue of that instrument and is entitled at the time
of that repayment to require the holder of that instrument to subscribe for or acquire
sharesinthe issuer or any connected person in relation to the issuer; or

(d) that instrument, other than a listed instrument issued by alisted company, is at the option
of the holder convertible into or exchangeable for any share in the issuer or any
connected person in relation to the issuer within three years from the date of issue and it
is determined on the date of issue that the value of that share at the time of conversion or
exchange is likely to exceed the value of the instrument by at least 20 per cent.

(2) No deduction shall be allowed in terms of this Act in respect of any amount paid or payable by
an issuer in terms of a hybrid debt instrument, which is paid or becomes payable after that instrument
becomes a hybrid debt instrument.

[S. 8F inserted by s. 10 (1) of Act 32 of 2004.]
9 Circumstances in which amounts deemed to have accrued from sour ces within the Republic
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D Cases
(1) An amount shall be deemed to have accrued to any person from a source within the Republic if
it has been received by or has accrued to or in favour of such person by virtue of -

@ ..

[Para. (a) deleted by s. 7 (a) of Act 59 of 2000.]

(b)  theuseor right of usein the Republic of, or the grant of permission to usein the

Republic-
(0] any patent, design, trade mark, copyright, model, pattern, plan, formula or process
or any other property or right of asimilar nature; or
(i) motion picture film, or any film or video tape or disc, any sound recording or
advertising matter,
contemplated in section 35;
[Para. (b) substituted by s. 7 (a) of Act 90 of 1962, amended by s. 12 (a) of Act 89 of 1969, substituted by
s. 6 (1) (a) of Act 65 of 1973 and by s. 9 (a) of Act 85 of 1974, amended by s. 7 (1) (a) of Act 85 of 1987,
by s. 10 (a) of act 129 of 1991 and by s. 15 (a) of Act 53 of 1999, deleted by s. 7 (a) of Act 59 of 2000 and
inserted by s. 12 (1) (a) of Act 74 of 2002.]

(bA) theimparting of or undertaking to impart any scientific, technical, industrial or
commercia knowledge or information for use in the Republic or rendering or
undertaking to render any assistance or service in connection with the application or
utilization of such knowledge or information, as contemplated in section 35;

[Para. (bA) inserted by s. 6 (1) (b) of Act 65 of 1973, deleted by s. 7 (a) of Act 59 of 2000 and inserted by
s. 12 (1) (a) of Act 74 of 2002.]
(c) ...

[Para. (c) substituted by s. 9 (b) of Act 85 of 1974 and deleted by s. 7 (a) of Act 59 of 2000.]
(cA) any contract made by such person for the disposal of any mineral (including natural oil)
won by him or her in the course of mining operations carried on by him or her under any-
0] mining authorization granted under the Minerals Act, 1991 (Act 50 of 1991); or
(i) prospecting right, mining right, exploration right or production right or mining
permit issued in terms of the Mineral and Petroleum Resources Devel opment Act,
2002 (Act 28 of 2002), wheresoever such contract was made or such mining
operations were carried on;
[Para. (cA) inserted by s. 9 (1) (a) of Act 95 of 1967 and substituted by s. 7 (a) of Act 141 of 1992 and by
s. 11 (1) (a) of Act 32 of 2004.]

(cB) ...
[Para. (cB) inserted by s. 5 (b) of Act 96 of 1985 and deleted by s. 7 (a) of Act 59 of 2000.]
(d ..
[Para. (d) deleted by s. 7 (a) of Act 59 of 2000.]
(d)bis ......

[Para. (d)bis inserted by s. 7 (b) of Act 90 of 1962 and deleted by s. 7 (a) of Act 59 of 2000.]

e (i) any services rendered by such person to or work or labour done by such person for
or on behalf of any employer in the national or provincial sphere of government or
any local authority in the Republic or any national or provincial public entity if
not less than 80 per cent of the expenditure of such entity is defrayed directly or
indirectly from funds voted by Parliament, notwithstanding that such services are
rendered or that such work or labour is done outside the Republic, provided such
services are rendered or such work or labour is done in accordance with a contract
of employment entered into with the Government or local authority or national or
provincia public entity; or

[Sub-para. (i) substituted by s. 25 (1) (a) of Act 30 of 1998 and by s. 7 (b) of Act 59 of 2000.]

(i) the holding of a public office to which such person has been appointed or is
deemed to have been appointed in terms of an Act of Parliament, notwithstanding
that such public office is held outside the Republic:

[Para. (e) amended by s. 6 of Act 72 of 1963, substituted by s. 7 of Act 90 of 1964, amended by s. 12 (b) of
Act 89 of 1969 and by s. 9 of Act 121 of 1984, substituted by s. 9 (a) of Act 21 of 1995 and amended by s.
7 (c) of Act 59 of 2000 and by s. 12 (1) (b) of Act 74 of 2002.]
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[NB: Interms of s. 36 (2) of the Legal Succession to the South African Transport Services Act 9 of 1989,
the reference to 'the Railway Administration' in the above provision shall be construed as including the
Company (Transnet Limited) and the Corporation (the South African Rail Commuter Corporation

Limited).]
()

[Para. (f) amended by s. 5 of Act 113 of 1993 and by s. 3 (1) of Act 140 of 1993 and deleted by s. 7 (a) of

(fA)

Act 59 of 2000.]

any services rendered by that person to, or work or labour done by that person for, any
other person upon, beneath or above the continental shelf referred to in section 8 of the
Maritime Zones Act, 1994 (Act 15 of 1994), in the course of any operations connected
with operations carried on by any person under any -

(i)
(ii)

(iii)

prospecting permit or mining authorization issued or which may be issued under
the Minerals Act, 1991 (Act 50 of 1991);

prospecting or mining lease granted under the Mining Rights Act, 1967 (Act 20 of
1967), or under any sublease granted or which may be granted under any such
lease; or

prospecting right, mining right, exploration right or production right, mining
permit, retention permit or reconnaissance permission issued in terms of the
Mineral and Petroleum Resources Development Act, 2002 (Act 28 of 2002),

wheresoever payment for such services or work or labour is or isto be made;

[Para. (fA) inserted by s. 9 (1) (b) of Act 95 of 1967 and substituted by s. 10 (b) of Act 129 of 1991, by s. 7
(b) of Act 141 of 1992, by s. 15 (b) of Act 53 of 1999 and by s. 11 (1) (b) of Act 32 of 2004.]

any pension or annuity gr anted to such person, wheresoever payment of that pension or

annuity is made and wheresoever the funds from which payment is made are situate-

(9)

(h)

(i)
(ii)

by the Government, any provincial administration, or by any local authority in the
Republic; or
by any person, whether residing or carrying on business in the Republic or not, if
the services in respect of which that pension or annuity was granted were
performed within the Republic for at least two years during the ten years
immediately preceding the date from which the pension or annuity first became
due: Provided that if the pension or annuity was granted in respect of services
which were rendered partly within and partly outside the Republic, only so much
of such pension or annuity as bears to the amount of such pension or annuity the
same ratio as the period during which the services were rendered in the Republic
bears to the total period during which the services were rendered, shall be deemed
to be derived from a source within the Republic: Provided further that any
services rendered in the territory of the former Republic of Transkei,
Bophuthatswana, Venda or Ciskei shall be deemed to have been rendered within
the Republic;

[Sub-para. (ii) amended by s. 9 (b) of Act 21 of 1995.]

[Para. (g) amended by s. 36 (6) of Act 9 of 1989.]

ajudicia order or written agreement of separation or an order of divorce, if the taxable
income of such person's spouse or former spouse has been reduced by such amount in
terms of section twenty-one, wheresoever such judicial order or order of divorce was
granted or such agreement was made or such amount is paid or payable and whether such
person's spouse or former spouse is resident in or out of the Republic.

[Para. (h) added by s. 7 (c) of Act 90 of 1962.]

(1A) For the purposes of paragraph (g) (ii) the services referred to in paragraph (fA) shall be

deemed to have been performed within the Republic.
[Sub-s. (1A) inserted by s. 7 (1) of Act 21 of 1994 and substituted by s. 7 (d) of Act 59 of 2000.]

(2) The capital gain or capital loss from the disposal of an asset of a person shall be deemed to be
from a source in the Republic, where-
in the case of immovable property held by that person or any interest or right of whatever
nature of that person to or in immovable property, that property is situated in the
Republic;
in the case of any asset other than immovable property or any interest or right to or in

(a)

(b)
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immovable property-
0] that person is aresident and that asset is not attributable to a permanent
establishment of that person which is situated outside the Republic; or
(i) that person is not a resident, but that asset is attributable to a permanent
establishment of that person which is situated in the Republic:
Provided that for the purposeof this subsection, an interest in immovable property held by a person
includes any equity shares in a company or other entity, where-

(@a) 80 per cent or more of the value of the net assets of that company or other entity,
determined on the market val ue basis, is attributable directly or indirectly to immovable
property, (other than immovable property held by that company or entity as trading
stock); and.

[Para. (aa) substituted by s. 20 of Act 45 of 2003.]

(bb)  that person (whether alone or together with any connected person in relation to that
person) holds at least 20 per cent in the equity share capital of that company or other
entity.

[Sub-s. (2) added by s. 7 (d) of Act 90 of 1962, amended by s. 12 (c) of Act 89 of 1969, substituted by s. 8
of Act 103 of 1976, by s. 6 of Act 65 of 1986 and by s. 2 (1) of Act 108 of 1986, deleted by s. 7 of Act 28
of 1997 and inserted by s. 12 (1) (c) of Act 74 of 2002.]

3) .o
[Sub-s. (3) added by s. 7 (d) of Act 90 of 1962, amended by s. 12 (d) of Act 89 of 1969, substituted by s. 9
(c) of Act 85 of 1974 and deleted by s. 7 of Act 28 of 1997.]

[Sub-s. (4) added by s. 7 (1) (b) of Act 85 of 1987 and deleted by s. 7 of Act 28 of 1997.]

5) ...

[Sub-s. (5) added by s. 7 (1) (b) of Act 85 of 1987 and deleted by s. 7 (e) of Act 59 of 2000.]

(6) Any interest as defined in section 24J shall for the purposes of this Act be deemed to have been
received or accrued from a source within the Republic, where such interest was derived from the utilisation
or application in the Republic by any person of any funds or credit obtained in terms of any form of
interest-bearing arrangement.

[Sub-s. (6) added by s. 25 (1) (b) of Act 30 of 1998.]
(7) For the purposes of subsection (6) the place of utilisation or application shall, until the contrary
is proved, be deemed to be, in the case where such funds are or credit is utilised or applied by-
(@) anatural person, the place where such person is ordinarily resident; or
(b)  aperson other than a natural person, its place of effective management.
[Sub-s. (7) added by s. 25 (1) (b) of Act 30 of 1998.]
%A Blocked foreign funds
Where any amount, or any portion of any amount -
(@)  received by or accrued to any person which is required to be included in the gross income
or taxable income of that person; or
(b)  of the net income of a controlled foreign company which is taken into account in
determining an amount which is required to be included in the income of any resident in
terms of the provisions of section 9D,
during any year of assessment, may not be remitted to the Republic during that year of assessment as a
result of currency or other restrictions or limitations imposed in terms of the laws of the country where the
amount arose, that amount or any portion thereof shall be deemed not to have been received or accrued to
that person, or shall not be included in the income of that resident, as the case may be, during that year and
that amount or portion thereof shall be included in the gross income or taxable income of that person or the
income of that resident during the year of assessment during which that amount or portion thereof may be
so remitted to the Republic.

[S. 9A inserted by s. 8 (1) of Act 85 of 1987, amended by s. 8 (1) of Act 141 of 1992, by s. 8 of Act 21 of
1994 and by s. 8 of Act 28 of 1997, repealed by s. 8 of Act 59 of 2000 and inserted by s. 13 of Act 74 of
2002
9B Circumstances in which certain amountsreceived or accrued in relation to disposal of listed

shares are deemed to be of capital nature

(1) For the purposes of this section 'affected share', in relation to any taxpayer, means a listed
share in a company as contemplated in paragraph (a) of the definition of 'listed company', which has been
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disposed of by the taxpayer who immediately prior to such disposal had been the owner of such shareasa
listed share for a continuous period of at least five years: Provided that -

(a)

(b)

(©)
(d)

(€)

where the taxpayer is a company which acquired such share from any other company in

the same 'group of companies' as defined in section 48 of the Taxation Laws Amendment

Act, 1988 (Act 87 of 1988), and such company qualified for an exemption from stamp

duty in respect of the registration of transfer of such share in terms of the said section,
both such companies shall be deemed to be one and the same company;

where any other share or shares are issued to such taxpayer by the company in which he

holds such share in substitution for any such share by reason of a subdivision of any such
share or any similar arrangement, or any capitalization share in relation to such shareis
issued by such company to such taxpayer, such share and such other share or shares or
such capitalization share shall be deemed to be one and the same share if-

()] such taxpayer's participation rights and interests, whatsoever, in such company
remain unaltered; and

(i) no consideration whatsoever passes directly or indirectly from such taxpayer to
such company in relation to the issue of such other share or shares or such
capitalization share;

the taxpayer shall be deemed to have disposed of a share if the share has been cancelled

or redeemed or if the relevant company has been liquidated or deregistered;

where the taxpayer is a registered insurer in terms of the Insurance Act, 1943 (Act 27 of

1943), and has acquired a share in accordance with atransfer of insurance business as
contemplated in section 25A of that Act from another insurer who carried on long-term
and short-term insurance business, both such insurers shall be deemed to be one and the
same insurer; and

[Para. (d) added by s. 9 (1) (b) of Act 141 of 1992.]

where-

()] any share has been lent by alender to a borrower in terms of a securities lending
arrangement, such share shall for the purposes of the lender be deemed not to have
been disposed of by the lender; and

[Sub-para. (i) substituted by s. 21 (1) of Act 45 of 2003.]

(i) any other share of the same kind and of the same or equivalent quantity and
quality has been ret urned by the borrower to the lender, such share and such other
share shall be deemed to be one and the same share in the hands of the lender.

[Para. (e) added by s. 7 (1) (c) of Act 36 of 1996.]

[Sub-s. (1) amended by s. 9 (1) (a) of Act 141 of 1992, by s. 16 (1) (a) of Act 53 of 1999 and by s. 12 (1) of

Act 32 of 2004.]

(2) Any taxpayer may elect that any amount received by or accrued to or in favour of him asa
result of the disposal on or after 14 March 1990 of an affected share, be deemed to be of a capital nature for
the purposes of the definition of 'grossincome’ in section 1: Provided that where the taxpayer is a natural
person who dies or is declared insolvent during his ownership in an affected share or is a company which is
liquidated during its ownership in such share, the executor of such person's deceased estate or the curator of
such person's insolvent estate or the liquidator of such company may exercise the election in terms of this

subsection.

(3) The election referred to in subsection (2) shall be exercised in respect of the first affected share
disposed of by any taxpayer on or after 14 March 1990, and such election shall be made by such taxpayer
in his return of income in respect of the relevant year of assessment in which he disposed of such affected

share.

(3A) (a) Any election made under subsection (2) in respect of an affected share disposed of prior
to 18 March 1992, may be withdrawn by the taxpayer or the executor, curator or liquidator referred to in
the proviso to the said subsection and be replaced by a new election which shall be exercised in respect of
the first affected share disposed of by the taxpayer on or after that date.

(b) The provisions of subsections (2), (3) and (4) shall mutatis mutandis apply to a new election
made under paragraph (a).

[Sub-s. (3A) inserted by s. 9 (1) (c) of Act 141 of 1992.]

(4) An election made under subsection (2) shall be binding upon the taxpayer in respect of each
succeeding disposal of an affected share during the year of assessment in which he exercised his election



71

and every succeeding year of assessment.

(5) The provisions of this section shall not apply to any affected shares where such shares
constitute shares which were deemed to be trading stock of the taxpayer in terms of section 24A (2) (a) of
thisAct.

[Sub-s. (5) deleted by s. 11 of Act 129 of 1991 and inserted by s. 16 (1) (b) of Act 53 of 1999.]

(6) If any taxpayer has elected that the provisions of this section shall apply to him, there shall in
the year of assessment in which any affected share is disposed of by him, be included in hisincome any
expenditure or losses (excluding so much of any such expenditure or losses as may be allowable as a
deduction in the determination of the taxable income derived by the taxpayer from dividends) incurred in
respect of such affected share and allowed as a deduction from the income of such taxpayer during such or
any previous year of assessment, and any amount allowed to be deducted from the cost price of such
affected share under the provisions of section 22 (1) in any such year.

(7) Where the taxpayer holds affected shares in any company which were acquired by him on
different dates and he has disposed of any of those shares, he shall for the purposes of this section be
deemed to have disposed of the affected shares held by him for the longest period of time.

(8) For the purposes of this section any amount included in the income of any company in terms of
the provisions of section 22 (8) (b) as a result of the application, disposal or distribution of any affected
share as contemplated in that section, shall be deemed to be an amount which has accrued to such company
as aresult of the disposal of such affected share.

[Sub-s. (8) added by s. 6 of Act 113 of 1993 and substituted by s. 26 of Act 30 of 1998.]
[S. 9B inserted by s. 9 of Act 101 of 1990.]
9PC ...
[S. 9C inserted by s. 9 (1) of Act 28 of 1997, amended by s. 27 (1) of Act 30 of 1998 and by s. 18 (1) of Act
30 of 2000 and repealed by s. 9 of Act 59 of 2000.]
9D Net income of controlled foreign companies

(1) For the purposes of this section

'business establishment', in relation to a controlled foreign company, means-

(@) aplace of business with an office, shop, factory, warehouse or other structue which is
used or will continue to be used by the controlled foreign company for a period of not
less than one year, whereby the business of such company is carried on, and where-

(0] that place of businessis suitably equipped with on-site operational management,
employees, equipment and other facilities for the purposes of conducting the
primary operations of that business; and

(i) that place of businessis utilised outside the Republic for a bona fide business
purpose (other than the avoidance, postponement or reduction of any liability for
payment of any tax, duty or levy imposed by this Act or by any other Act
administered by the Commissioner);

(b) amine, oil or gaswell, aquarry or any other place of extraction of natural resources,
where that controlled foreign company has a right to directly explore or extract those
natural resources, or any area where that controlled foreign company has the right to
carry on prospecting operations preliminary to the establishment of a mine, oil or gas
well, quarry or other place of extraction, and where that controlled foreign company
carries on those exploration, extraction or prospecting operations,

(©) a site for the construction or installation of buildings, bridges, roads, pipelines, heavy
machinery or other projects of comparable magnitude which lasts for a period of not less
than six months, where that controlled foreign company carries on those construction or
installation activities;

(d)  agricultural land used for bona fide farming activities directly carried on by that
controlled foreign company; or

(e avessel or an aircraft solely engaged in transportation within a single country, or a
fishing vessel or avessel used for prospecting, exploration or extraction, where that
vessels or aircraft is operated directly by that controlled foreign company;

‘controlled foreign company' means any foreign company where more than 50 per cent of the total
participation rights in that foreign company are held by one or more residents whether directly or
indirectly: Provided that a person who holds less than five per cent of the participation rights of aforeign
company which is either alisted company or a scheme or arrangement contemplated in paragraph (e) (ii) of
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the definition of 'company' in section 1, shall be deemed not to be a resident in determining whether
residents directly or indirectly hold more than 50 per cent of the participation rightsin-

(@)  that foreign company; or

(b)  any other foreign company in which that person indirectly holds any participation rights
as aresult of the interest in that listed company or scheme or arrangement,

unless more than 50 per cent of the participation rights of that foreign company or other foreign company
are held by persons who are connected pasons in relation to each other;

'foreign company' means any association, corporation, company, arrangement or scheme
contemplated in paragraph (a), (b) or (e) of the definition of ‘company’ in section 1, which is not a resident;
[Definition of 'foreign company' substituted by s. 22 (1) (a) of Act 45 of 2003.]

'foreign financial instrument holding company' means a foreign financial instrument holding
company as defined in section 41: Provided that in determining whether more than half of the market value
or two-thirds of actual cost of the assets of the company and all controlled group companies consist of
financial instruments, the following assets must be wholly disregarded-

(@) any sharein any other company in the same group of companies; and

(b)  any financia instrument which constitutes a loan, advance or debt entered into between
companies which form part of the same group of companies,

[Definition of ‘foreign financial instrument holding company’ substituted by s. 22 (1) (b) of Act 45 of
2003]

'foreign tax year' in relation to a controlled foreign company means the year or period of reporting
for foreign income tax purposes or, if that company is not subject to foreign income tax, the annual period
of financial reporting by that company;

‘participation rights' in relation to a foreign company means the right to participate directly or
indirectly in the share capital , share premium, current or accumulated profits or reserves of that foreign
company, whether or not of a capital nature.

(2) There shall be included in the income for the year of assessment of any resident who holds any
participation rights in a controlled foreign company -

(@) onthelast day of the foreign tax year of that controlled foreign company which ends
during that year of assessment, an amount egqual to-

(i where that foreign company was a controlled foreign company for the entire
foreign tax year, the proportional amount of the net income of that controlled
foreign company determined for that foreign tax year, which bearsto the total net
income of that company during that foreign tax year, the sameratio as the
percentage of the participation rights of that resident in relation to that company
bears to the total participation rightsin relation to that company on that last day;
or

(i) where that foreign company became a controlled foreign company at any stage
during that foreign tax year, at the option of the resident, either-

(@) an amount which bears to the proportional amount determined in
accordance with subparagraph (i), the same ratio as the number of days
during that foreign tax year that the foreign company was a controlled
foreign company bears to the total number of daysin that foreign tax year;
or

(bb)  the proportional amount determined in the manner contemplated in
subparagraph (i) (asif the day that foreign company commenced to be a
controlled foreign company was the first day of its foreign tax year), of the
net income of that company for the period commencing on the day that the
foreign company commenced to be a controlled foreign company and
ending on the last day of that foreign tax year; or

[Item (bb) substituted by s. 22 (1) (c) of Act 45 of 2003.]

(b)  immediately before that foreign company ceased to be a controlled foreign company at
any stage during that year of assessment before the last day of the foreign tax year of that
controlled foreign company, an amount which shall be equal to, at the option of the
resident, either-

(0] an amount determined in accordance with paragraph (a) (ii) (aa); or

(i) the proportional amount determined in the manner contemplated in paragraph (a)



73

(i) (asif the day that foreign company ceased to be a controlled foreign company
was the last day of its foreign tax year), of the net income of that company
determined for the period commencing on the first day of that foreign tax year and
ending on the date that the company so ceased to be a controlled foreign company:

Provided that this subsection shall not apply-

(A)

(B)

where that resident (toget her with any connected person in relation to that resident)-
(0] at the end of the last day of the foreign tax year of the controlled foreign company;
or
(i) in the case where that foreign company ceased to be a controlled foreign company
during the relevant foreign tax year, immediately before that foreign company so
ceased to be a controlled foreign company,
in aggregate holds less than 10 per cent of the participation rights in that controlled
foreign company; or
to the extent that the participation rights are held by that resident indirectly through any

company which is aresident.

(2A) For the purposes of this section the 'net income’ of a controlled foreign company in respect of
aforeign tax year is an amount equal to the taxable income of that company determined in accordance with
the provisions of this Act asif that controlled foreign company had been a taxpayer, and as if that company
had been a resident for purposes of the definition of 'gross income’, sections 7 (8), 10 (1) (h), 25B and
paragraphs 2 (1) (a), 12, 24, 70, 71, 72 and 80 of the Eighth Schedule: Provided that-

(@)

(b)

(©)

(€)

()

(h)

(i)

any deductions or allowances which may be allowed, or any amounts which may be set

off against, the income of that foreign company in terms of this Ad shall be limited to the

amount of that income;

any amount whereby such deductions or allowances or amounts exceed the amount of

such income, shall be carried forward to the immediately succeeding foreign tax year and

be deemed to be a balance of asessed |oss which may be set off against the income of

such company in such succeeding year for the purposes of section 20;

no deduction shall be allowed in respect of any interest, royalties, rental or income of a

similar nature paid or payable or deemed to be paid or payable by that company to any

other controlled foreign company in relation to the resident (including any similar amount
adjusted in terms of section 31) or any exchange difference determined in terms of
section 24l in respect of any exchange item to which that controlled foreign company and
other foreign company are parties, as contemplated in subsection (9) (fA), unless that
resident has elected in terms of subsection (12) that the provisions of subsection (9) shall
not apply in respect of the net income of that other controlled foreign company for the
relevant foreign tax year;

[Para. (c) substituted by s. 22 (1) (e) of Act 45 of 2003.]

(o) I—

where a foreign company becomes a controlled foreign company after 1 October 2001,

the valuation date for purposes of the determination of any taxable capital gain or

assessed capital lossin terms of the Eighth Schedule, shall be the date that such company
becomes a controlled foreign company;

where the resident contemplated in subsection (2) is anatural person, special trust or an

insurer in respect of itsindividual policyholder fund, the taxable capital gain of the

controlled foreign company shall, for the purposes of paragraph 10 of the Eighth

Schedule, be 25 per cent of that company's net capital gain for the relevant foreign tax

year;

for the purposes of section 241, 'local currency' in relation to an exchange item of a

controlled foreign company which is not attributable to a permanent establishment of that

company, means any currency used by that company for purposes of financial reporting;

for the purposes of section 31-

(aa) any transaction, operation or scheme between that controlled foreign company and
any connected person in relation to that controlled foreign company shall be
deemed to be an international agreement as defined in that section; and

(bb) that controlled foreign company must for purposes of section 31 (3) (a) (i) and (i)
be deemed to be a resident;
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(k)
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for the purposes of detemining any capital gain or capital loss of that controlled foreign
company from the disposal of any interest in any other foreign company (which is a
controlled foreign company in relation to the resident contemplated in subsection (2)), the
base cost of that interest shall be increased in terms of paragraph 20 (1) (h) (iii) of the
Eighth Schedule, by any amount derived by that other foreign company (or any other
company in which that foreign company holds a direct or indirect interest which isalso a
controlled foreign company in relation to that resident), which was taken into account in
determining the amount to be included in the income of that resident in terms of this
section by virtue of that resident's shareholding in the controlled foreign company,
reduced by the amount of any dividend distributed to that controlled foreign company by
any such other foreign company from such income so taken into account; and

for the purposes of paragraph 43 of the Eighth Schedule, 'local currency' of a controlled
foreign company otherwise than in relation to a permanent establishment of that
controlled foreign company, means the currency used by that company for purposes of
financial reporting.

[Sub-s. (2A) amended by s. 22 (1) (d) of Act 45 of 2003 and by s. 13 (1) of Act 32 of 2004.]
(3)and (4) ......

(4A)

(5) ...

(6) The net income of a controlled foreign company, shall be determined in the currency used by
that controlled foreign company for purposes of financial reporting and shall, for purp oses of determining
the amount to be included in the income of any resident during any year of assessment under the provisions
of this section, be translated to the currency of the Republic by applying the average exchange rate for that
year of assessment, as contemplated in section 25D: Provided that-

(a)

(b)

any capital gain or capital loss of that controlled foreign company shall, when applying
paragraph 43 (4) of the Eighth Schedule, be determined in the currency of the Republic
and that capital gain or capital loss shall be translated to the currency used by that
controlled foreign company for purposes of financial reporting by applying that average
exchange rate; and

any amount to be taken into account in determining the net income of that controlled
foreign company in respect of the disposal of any foreign equity instrument shall, when
applying section 9G, be determined in the currency of the Republic and that amount shall
be translated to the currency so used by that controlled foreign company by applying that
average exchange rate.

(7) and (8) ......
(9) The provisions of subsection (2) shall not apply to the extent that the net income of the

controlled foreign company -

(a)
(b)

[Para. (a) deleted by s. 22 (1) (g) of Act 45 of 2003.]

is attributable to any business establishment of that controlled foreign company in any

country other than the Republic: Provided that the provisions of this paragraph shall not

apply to any net income that is attributable to-

(0] any amounts derived from any transaction relating to the supply of goods or
services by or to that controlled foreign company with any connected person (in
relation to that controlled foreign company), who is aresident, unless the
consideration in respect of that transaction reflects an arm's length price that is
consistent with the provisions of section 31; or

[Sub-para. (i) substituted by s. 22 (1) (i) of Act 45 of 2003.]

(i) any amounts derived from-

(@aa) any saleof goods by that controlled foreign company to any connected
person (in relation to that controlled foreign company) who is aresident,
unless-

(A) that controlled foreign company purchased those goods within the
country of residence of that controlled foreign company from any
person who is hot a connected person in relation to that controlled
foreign company;
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(B)

©

(D)
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the creation, extraction, production, assembly, repair or
improvement of goods undertaken by that controlled foreign
company amount to more than minor assembly or adjustment,
packaging, repackaging and labelling; or

that controlled foreign company sells a significant quantity of
goods of the same or a similar nature to persons who are not
connected personsin relation to that controlled foreign company,
at comparable prices (after accounting for the level of the market,
volume discounts and costs of delivery); or

that controlled foreign company purchases the same or similar
goods mainly within the country of residence of that controlled
foreign company from persons who ae not connected personsin
relation to that controlled foreign company;

[Subitem (D) added by s. 22 (1) (k) of Act 45 of 2003.]

(bb)  any sale of goods by that controlled foreign company to a person, other
than a connected person (in relation to that controlled foreign company)
who is aresident, where that controlled foreign company initially
purchased those goods or any tangible intermediary inputs thereof from
one or more connected persons (in relation to that controlled foreign
company) who are residents, unless-

(A)

(B)

©

(D)

those goods or tangible intermediary inputs thereof purchased
from connected persons (in relation to such controlled foreign
company) who are residents amount to an insignificant portion of
the total tangible intermediary inputs of those goods;

the creation, extraction, production, assembly, repair or
improvement of goods undertaken by that controlled foreign
company amount to more than minor assembly or adjustment,
packaging, repackaging and labelling; or

the products are sold by that controlled foreign company to
persons who are not connected persons in relation to that
controlled foreign company, for delivery within the country of
residence of that controlled foreign company; or

products of the same or similar nature are sold by that controlled
foreign company mainly to persons who are not connected
persons in relation to that controlled foreign company for delivery
within the country of residence of that controlled foreign
company;

[Subitem (D) added by s. 22 (1) (I) of Act 45 of 2003.]
(cc) any service performed by that controlled foreign company to a connected
person (in relation to such controlled foreign company) who is aresident,
unless the service is performed outside the Republic and-

(A)

(B)

such service relates directly to the creation, extraction, production,
assembly, repair or improvement of goods utilised within one or
more countries outside the Republic; or

such services relate directly to the sale or marketing of goods of a
connected person (in relation to that controlled foreign company)
who is aresident and those goods are sold to persons who are not
connected persons in relation to that controlled foreign company
for delivery within the country of residence of that controlled
foreign company;

[Sub-para. (ii) amended by s. 22 (1) (j) of Act 45 of 2003.]

any amounts in the form of dividends, interest, royalties, rental, annuities,
insurance premiums or income of a similar nature, or any capital gain determined
in respect of the disposal of any asset from which any such amounts are or could
be earned, or any foreign currency gain determined in respect of any foreign

equity instrument or any foreign currency gain determined in terms of section 24,
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except-

(aa) tothe extent that any income and capital gains attributable to those
amounts (other than income or capital gainsin respect of which any of the
provisions contained in paragraphs (e) to (fB) apply) do not in total exceed
ten per cent of the income and capital gains of the controlled foreign
company attributable to that business establishment other than income or

capital gains-
(A) attributabl e to those amounts; or
(B) in respect of which any of the provisions contained in paragraphs

(e)to (fB) apply; or
(bb)  where those amounts arise from the principal trading activities of any
banking or financial services, insurance or rental business, excluding any
such amounts derived-

(A) by a company which is aforeign financial instrument holding
company at the time that the amounts are so derived;

(B) from any connected person (in relation to that controlled foreign
company) who is aresident or any resident who directly or
indirectly holds at least five per cent of the participation rights in-

()] that controlled foreign company; or
(i) any other company in the same group of companies which
holds shares in that controlled foreign company; or

(© to the extent that those amounts form part of any transaction,
operation or schemein terms of which any amount received by or
accrued to any person is exempt from tax while any
corresponding expenditure (other than expenditure for the
delivery of any goods including electricity) is deductible by that
person or by any connected person in relation to that personin
determining the liability for tax of that person or connected
person, as the case may be, in terms of this Act;

[Sub-para. (iii) substituted by s. 22 (1) (m) of Act 45 of 2003.]
[Para. (b) amended by s. 22 (1) (h) of Act 45 of 2003.]

©@and(d) ...

(€)

(f)

(fA)

isincluded in the taxable income of the company and has not been or will not be exempt
or taxed at areduced rate in the Republic, as a result of the application of any agreement
for the avoidance of double taxation;
is attributable to any foreign dividend declared to that controlled foreign company, by
any other controlled foreign company in relation to the resident, to the extent that the
foreign dividend does not exceed the aggregate of all amounts which have been or will be
included in the income of the resident in terms of this section in any year of assessment,
which relate to the net income of-
(i the company declaring the dividend; or
(i) any other company which has been included in the income of that resident by
virtue of that resident's participation rights in that other company held indirectly
through the company declaring the dividend,
reduced by-
(@aa) the amount of any foreign tax payable, in respect of the amounts so included in
that resident's income; and
(bb)  so much of all foreign dividends received by or accrued to that controlled foreign
company as was-
(A)  excluded from the application of this section in terms of this paragraph or
section 10 (1) (k) (i) (dd);
(B)  previously not included in the income of that resident by virtue of any prior
inclusion in terms of section 9D.
[Para. (f) substituted by s. 22 (1) (n) of Act 45 of 2003.]
is attributable to any interest, royalties, rental or income of a similar nature, which is paid
or payable or deemed to be paid or payable to that company by any other foreign
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company (including any similar amount adjusted in terms of section 31), or any exchange
difference determined in terms of section 24l in respect of any exchange item to which
that controlled foreign company and that other foreign company are parties, where that
controlled foreign company and that other foreign company form part of the same group
of companies,

(fB) isattributable to any capital gain of that company, which is determined in respect of the
disposal of any asset, as defined in the Eighth Schedule, (other than any financial
instrument or intangible asset as defined in paragraph 16 of the Eighth Schedule), where
that asset was attributable to any business establishment of that controlled foreign
company or any other foreign company, where that controlled foreign company and that
other foreign company form part of the same group of companies; or

[Para. (h) deleted by s. 22 (1) (0) of Act 45 of 2003.]
[Sub-s. (9) amended by s. 22 (1) (f) of Act 45 of 2003.]
(10) For the purposes of subsection (9) (b) (ii) the Minister may-

(@) by noticeinthe Gazette determine that one or more foreign countries be treated as one if
such foreign countries comprise a single economic market and such treatment will not
lead to an unacceptable erosion of the tax base; or

(b) in consultation with the Commissioner grant exemption to any person from the
application of subsection (9) (b) (ii), to the extent that its application will unreasonably
prejudice national economic policies or South African international trade and such
exemption will not lead to an unacceptable erosion of the tax base.

[Sub-s. (11) deleted by s. 22 (1) (p) of Act 45 of 2003.]

(12) A resident who, together with any connected person in relation to that resident, holds at least
10 per cent but not more than 25 per cent of the participation rights of a controlled foreign company may
elect that all the provisions of subsection (9) shall not apply in respect of the net income determined for a
relevant foreign tax year of any controlled foreign company in which that resident holds any participation
rights.

[Sub-s. (12) added by s. 22 (1) (qg) of Act 45 of 2003.]

(13) Any resident who, together with any connected person in relation to that resident, holds at
least 10 per cent but not more than 25 per cent of the participation rights of aforeign company may elect
that the foreign company be deemed to be a controlled foreign company in relation to that resident in
respect of any foreign tax year of that foreign company.

[Sub-s. (13) added by s. 22 (1) (q) of Act 45 of 2003.]
[S. 9D inserted by s. 9 (1) of Act 28 of 1997, amended by s. 10 (1) (p) of Act 59 of 2000 and substituted by
s. 14 (1) of Act 74 of 2002.]
9E ...
[S. 9E inserted by s. 20 (1) of Act 30 of 2000, amended by s. 11 (1) of Act 59 of 2000, substituted by s. 15
(1) of Act 74 of 2002 and repealed by s. 23 (1) of Act 45 of 2003.]
9F ...
[S. 9F inserted by s. 12 of Act 59 of 2000, amended by s. 24 (1) of Act 60 of 2001 and by s. 16 of Act 74 of
2002 and repealed by s. 24 (1) of Act 45 of 2003.]
9G Taxableincomein respect of foreign equity instruments

(1) For the purposes of this section 'foreign currency' means any currency other than currency of
the Republic.

[Sub-s. (1) substituted by s. 25 (1) (a) of Act 45 of 2003.]

(2) The amount to be included in the gross income of a person in respect of the disposal by that
person of any foreign equity instrument which constitutes trading stock, shall be the amount received or
accrued in any currency other than currency of the Republic in respect of that disposal translated into the
currency of the Republic at the average exchange rate for the year of assessment during which that foreign
equity instrument is disposed of .

[Sub-s. (2) substituted by s. 17 (1) of Act 74 of 2002 and by s. 25 (1) (a) of Act 45 of 2003.]

(3) Any-

(a)  expenditure incurred by a person in any foreign currency in respect of any foreign equity
instrument which is allowable as a deduction in terms of the provisions of this Act; or
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(b)  amount in any foreign currency which is taken into account in the determination of the
taxable income of any person in respect of any foreign equity instrument,
shall, for the year of assessment in which that foreign equity instrument is disposed of, be translated into
the currency of the Republic-
() in the case of aforeign equity instrument acquired before 1 October 2001, at the ruling
exchange rate on 1 October 2001; or
(i) in any other case, at the average exchange rate for the year of assessment during which
(@a) inthe case of paragraph (a), that expenditure was actually incurred by that person;
or
(bb) inthe case of paagraph (b), the expenditure which relates to the amount so taken
into account was actually incurred by that person.
[Sub-s. (3) substituted by s. 17 (1) of Act 74 of 2002 and by s. 25 (1) (b) of Act 45 of 2003.]
[S. 9G inserted by s. 25 (1) of Act 60 of 2001.]
10 Exemptions

D Cases
(1) There shall be exempt from the tax-
(@)  thereceipts and accruals of the Government, any provincial administration or of any
other state;

[Para. (a) substituted by s. 13 (1) (a) of Act 89 of 1969, amended by s. 10 (1) (a) of Act 121 of 1984 and by
s. 36 (6) of Act 9 of 1989 and substituted by s. 10 (1) (a) of Act 141 of 1992 and by s. 26 (1) (a) of Act 45
of 2003.]

(b)  thereceipts and accruals of local authorities;
[Para. (b) substituted by s. 26 (1) (a) of Act 45 of 2003.]
© @ ...
[Sub-para. (i) substituted by s. 8 (1) (a) of Act 96 of 1981, by s. 10 (1) (b) of Act 121 of 1984 and by s. 6
(1) (a) of Act 96 of 1985 and deleted by s. 9 (1) (a) of Act 21 of 1994.]

(i) any pension payable to any person or his surviving spouse by reason of such
person having occupied the office of State President or Vice State President:
Provided that the provisions of this subparagraph shall not apply to any amount
payable to any person or his surviving spouse by reason of such person having
occupied the office of President as elected in terms of section 77 of the
Constitution;

[Sub-para. (ii) substituted by s. 8 (1) (a) of Act 96 of 1975, by s. 8 (1) (b) of Act 96 of 1981 and by s. 6 (1)
(a) of Act 96 of 1985 and amended by s. 9 (1) (b) of Act 21 of 1994.]

(iii) the salary and emoluments payable to any person who holds office in the Republic
as an official of any government, other than the Government of the Republic,
provided such person is stationed in the Rep ublic for that purpose and is not
ordinarily resident in the Republic;

[Sub-para. (iii) substituted by s. 10 (1) (b) of Act 141 of 1992.]

(iv) any salary and emoluments payable to any domestic or private servant of any
person referred to in subparagraph (iii) in respect of domestic or private services
rendered or to be rendered by such servant to such person if such servant is not a
South African citizen and is not ordinarily resident in the Republic;

(v) any salary and emoluments payable to any subject of aforeign state who is
temporarily employed in the Republic, provided the exemption of such salary and
emoluments is authorized by an agreement entered into by the governments of
such foreign state and the Republic;

[Para. (c) amended by s. 8 (a) of Act 90 of 1962 and by s. 10 (a) of Act 88 of 1965 and substituted by s. 10
(1) (a) of Act 85 of 1974.]
(cA) thereceipts and accruals of -

()] any institution, board or body (other than a company registered or deemed to be
registered under the Companies Act, 1973 (Act 61 of 1973), or under any law
repealed by that Act and any co-operative formed and incorporated or deemed to
be formed and incorporated under the Co-operatives Act, 1981 (Act 91 of 1981),
and any close corporation and any trust) established by or under any law and
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which, in the furtherance of its sole or principal object-

(@a) conducts scientific, technical or industrial research;

(bb)  provides necessary or useful commodities, amenities or services to the
State (including any provincia administration) or members of the general
public; or

(cc) carrieson activities (including the rendering of financial assistance by way
of loans or otherwise) designed to promote commerce, industry or
agriculture or any branch thereof;

(D) any association, corporation or company contemplated in paragraph (a) of the
definition of 'company' in section 1, all the shares of which are held by any such
institution, board or body, if the operations of such association, corporation or
company are ancillary or complementary to the object of such institution, board or
body:

[Sub-para. (ii) substituted by s. 13 (1) (a) of Act 59 of 2000.]
Provided that such institution, board, body or company -
(@)  hasbeen approved by the Commissioner subject t o such conditions as he may
deem necessary to ensure that the activities of such institution, board, body or
company are wholly or mainly directed to the furtherance of its sole or principal

object;
(b)  ishby law or under its constitution-
()] not permitted to distribute any of its profits or gains to any person, other
than, in the case of such company, to its shareholders;
(i) required to utilise its funds solely for investment or the object for which it
has been established; and
(iii) required on dissolution

(aq) where the ingtitution, board, body or company is established under
any law, to transfer its assets to some other institution, board or
body which has been granted exemption from tax in terms of this
paragraph and which has objects similar to those of such
institution, board, body or company; or
(bb) where the institution, board or body is established by law, to
transfer its assets to
(A) some other institution, board or body which has been
granted exemption from tax in terms of this
paragraph and which has objects similar to those of
such institution, board, body or company; or

(B)to the State:

Provided further that -

(@)  where the Commissioner is satisfied that any such institution, board, body or
company has during any year of assessment failed to comply with the provisions
of this paragraph, he may withdraw his approval of the institution, board, body or
company with effect from the commencement of that year of assessment;

(b)  wheretheinstitution, board, body or company fails to transfer, or take reasonable
steps to transfer, its assets as contemplated in paragraph (b) (iii) of the first
proviso, the accumulated net revenue which has not been distributed shall be
deemed for the purposes of this Act to be an amount of taxable income which
accrued to such institution, board, body or company during the year of assessment
contemplated in paragraph (a); and

(c)  any decision of the Commissioner in the exercise of his discretion under this
paragraph shall be subject to objection and appeal;

[Para. (CA) inserted by s. 11 (a) of Act 55 of 1966, substituted by s. 13 (1) (b) of Act 89 of 1969 and by s.
10 (1) (b) of Act 85 of 1974, amended s. 9 (1) (a) of Act 94 of 1983, by s 36 (6) of Act 9 of 1989 and by s.
10 (1) (c) of Act 141 of 1992 and substituted by s. 10 (1) (a) of Act 28 of 1997.]

(cB) ...
[Para. (cB) inserted by s. 10 (1) (c) of Act 85 of 1974, amended by s. 9 (1) (b) of Act 94 of 1983, by s. 10
(2) (d) of Act 141 of 1992 and by s. 8 (1) (a) of Act 36 of 1996 and deleted by s. 21 (1) (a) of Act 30 of
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2000

[Para. (cC) inserted by s. 10 (1) (c) of Act 85 of 1974, amended by s. 8 (1) (b) of Act 69 of 1975, by s. 7 (a)
of Act 65 of 1986, by s. 9 (1) (a) of Act 85 of 1987, by s. 10 (1) (€) of Act 141 of 1992, by s. 7 (1) (a) of
Act 113 of 1993 and by s. 9 (1) (c) of Act 21 of 1994 and deleted by s. 21 (1) (a) of Act 30 of 2000.]

(cD)

[Para. (cD) inserted by s. 10 (1) (c) of Act 85 of 1974, substituted by s. 7 (1) (b) of Act 113 of 1993 and

(cE)

deleted by s. 21 (1) (a) of Act 30 of 2000.]

the receipts and accrual s of any political party registered under the provisions of section
36 of the Electoral Act, 1979 (Act 45 of 1979);

[Para. (CE) inserted by s. 8 (1) (c) of Act 96 of 1981.]

[Par. (cF) inserted by s. 9 (1) (b) of Act 85 of 1987, amended by s. 10 (1) (f), (g) and (h) of Act 141 of 1992

[

(cG)

(cH)

and deleted by s. 21 (1) (a) of Act 30 of 2000.]

the receipts and accruals of any person who is not aresident, which are derived by such
person from carrying on business as the owner or charterer of any ship or aircraft, if a
similar exemption or equivalent relief is granted by the country of which such personisa
resident, to any resident in respect of any tax imposed in that country on income which
may be derived by such person from carrying on in such country any business as owner
or charterer of any ship or aircraft;

[Para. (cG) inserted by s. 9 (1) (c) of Act 85 of 1987 and substituted by s. 10 (1) (i) of Act 141 of 1992 and

by s. 13 (1) (b) of Act 59 of 2000.]

the receipts and accruals of any company, society or other association of persons or any
trust, whether or not registered under any law (other than a co-operative formed and
incorporated or deemed to be formed and incorporated under the Co-operatives Act, 1981
(Act 91 of 1981)), if-

(i)

(iA)

(if)

the sole object of that company, society, association or trust in terms of -

(@aa) the constitution of the company, society or association; or

(bb)  theinstrument establishing the trust,

which has been approved by the Commissioner, is to receive, hold and apply

amounts contributed by any taxpayer contemplated in section 11 (hA) to that

company, society, association or trust in accordance with that section in order to
discharge, at the time of or after discontinuation of operations on a mine or part of
amine, any of the following or like obligations imposed upon any person in terms
of any law which regulates mining operations (other than costswhich are required
in terms of any law to be incurred on an ongoing basis during the life of a mine or
part of amine), namely-

(A)  therehabilitation of disturbances of the surface of land and the prevention
and combating of pollution of the air, land, sea or other water where such
disturbances and pollution are due to mining, prospecting, quarrying or
similar operations;

(B)  the protection of the surface of land and water sources and the making safe
of undermined ground and of dangerous excavatiorns, tailings, waste dumps
and structures, of whatsoever nature, made in the course of mining,
prospecting, quarrying or similar operations; and

(C) thedemoalition or removal of any building, structure or other thing erected
or constructed in connection with mining, prospecting, quarrying or similar
operations, the removal of any debris or other objects and the restoration,
asfar asis practicable, of the surface to its natural state;

a person designated by the Minister of Minerals and Energy certifies that any

distribution by that company, society, association or trust is or was made solely

for its object as contemplated in subparagraph (i);

that company, society or association is under its constitution, or that trust is under

the instrument establishing it not permitted to distribute any of its profits or gains

to any person and is required to utilise its funds solely for the object for which it
has been established: Provided that such company, society, association or trust
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shall be permitted to invest its funds, until such time as those funds are required-

(@aa) with afinancia institution as defined in section 1 of the Financial Services
Board Act, 1990 (Act 97 of 1990);

(bb) in any financia instrument-

(i) of a company contemplated in paragraph (a) of the definition of
'listed company' in section 1 (other than sharesin the taxpayer
contemplated in subparagraph (i) or any connected person in
relation to that taxpayer); or

(i) issued by any sphere of government in the Republic; or

(cc) inany other investments which were made by that company, society,
association or trust before 18 November 2003;

(iii) in terms of the constitution of such company, society or association or the
instrument establishing such trust it will upon its winding-up or liquidation be
obliged to give or transfer its assets remaining after the satisfaction of its liabilities
to some other company, society, association or trust approved by the
Commissioner in terms of this paragraph; and

(iv) the Commissioner has approved such company, society, association or trust on
such conditions as the Commissioner may deem necessary to ensure that the
activities of such company, society, association or trust are wholly directed to the
furtherance of its sole object:

Provided that -

(@)  wherethe Commissioner is-

()] satisfied that such company, society, association or trust has during any
year of assessment in any material respect; or
(i) during any year of assessment satisfied that such company, society,
association or trust has on a continuous or repetitive basis,
failed to comply with the provisions of this section, or the constitution or
instrument under which it is established to the extent that it relates to the
provisions of this section, the Commissioner shall after due notice withdraw
approval of that company, society, association or trust with effect from the
commencement of that year of assessment, unless corrective steps are taken by
that company, society, association or trust within a period stated by the
Commissioner in that notice;

(b)  where the Commissioner has withdrawn approval of a company, society,
association or trust as contemplated in paragraph (a), that company, society,
association or trust must, within threemonths or such longer period as the
Commissioner may allow after the date of such withdrawal, transfer, or take
reasonabl e steps to transfer, its remaining assets to any other company, society,
association or trust which is-

() approved in terms of this section; and
(i) not a connected person in relation to such company, society, association or
trust;

(c) where a company, society, association or trust during any year of assessment fails
to transfer, or to take reasonable stepsto transfer, any assets as contemplated in
subparagraph (iii) or paragraph (b) of this proviso, the accumulated profits or
reserves shall for the purposes of this Act be deemed to be an amount of taxable
income which accrued to that company, society, association or trust during that
year of assessment.

[Para. (cH) inserted by s. 12 (1) (a) of Act 129 of 1991, amended by s. 10 (1) (j) of Act 141 of 1992 and by

s. 10 of Act 28 of 1997 and substituted by s. 26 (1) (b) of Act 45 of 2003.]

ey .

[Para. (cl) inserted by s. 10 (1) (k) of Act 141 of 1992, amended by s. 7 (1) (c) of act 113 of 1993, by s. 9
(1) (a) of Act 21 of 1994, by s. by s. 8 (1) (b) of Act 36 of 1996, by s. 10 (1) (a) of Act 28 of 1997 and by s.
18 (1) (a) of Act 53 of 1999 and deleted by s. 21 (1) (a) of Act 30 of 2000.]

() ...
[Para. (cJ) inserted by s. 10 (1) (k) of Act 141 of 1992, amended by s. 7 (1) (d) and (€) of Act 113 of 1993
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and by s. 18 (1) (b) of Act 53 of 1999 and deleted by s. 21 (1) (a) of Act 30 of 2000.]

(cK)

[Para. (cK) inserted by s. 7 (1) (g) of Act 113 of 1993, amended by s. 8 (1) of Act 36 of 1996 and deleted

(cL)

by s. 21 (1) (b) of Act 30 of 2000,]

[Para. (cL) inserted by s. 7 (1) (g) of Act 113 of 1993 and deleted by s. 8 (1) (e) of Act 36 of 1996.]

(cM) thereceipts and accruals of any company formed and incorporated under section 21 of
the Companies Act, 1973 (Act 61 of 1973), or deemed by the said section to be so formed
and incorporated, which has been approved by the Commissioner, if-

(cN)

(d)

(i)

(ii)
(iii)

(iv)
(V)

(vi)

the sole or principal object of the company isto promote and facilitate the
distribution of agricultural and related commodities;
such sole or principal object is actively pursued;
the company is or was not knowingly a party to, or does not knowingly permit, or
has not knowingly permitted, itself to be used as part of any transaction, operation
or scheme of which the sole or main purposeis or was the reduction,
postponement or avoidance of liability for any tax, duty or levy which, but for
such transaction, operation or scheme, would have been or would have become
payable by any person under this Act or any other Act administered by the
Commissioner;
the company does not carry on any business other than business which is directly
connected with the said sole or principal object;
the business directly connected with the sole or principal object was previously
carried on by amunicipal council and the control of the company is exercised by
such municipal council; and

[Sub-para (v) substituted by s. 18 (1) (c) of Act 53 of 1999.]
in terms of the memorandum or articles of association of the company, it is upon
its deregistration, winding-up or liquidation obliged to give or transfer its assets
remaining after the satisfaction of its liabilities to
(aa) some other company which is exempt from tax under this paragraph; or
(bb) alocal authority to utilize such assets for the same objects as the aforesaid

company:

Provided that-

(@

(b)

©

(d)

where the Commissioner is satisfied that any such company has during any year of
assessment failed to comply with the provisions of this paragraph, he may
withdraw his approval of the company with effect from the commencement of that
year of assessment;
where the Commissioner has withdrawn his approval of such company, it shall,
within two months from the date of such withdrawal, transfer, or take reasonable
steps to transfer, its remaining assets to any company which is exempt from tax
under this paragraph or to alocal aut hority to utilize such assets for the same
objects as the aforesaid company;
where a company failsto transfer, or take reasonable steps to transfer, its
remaining assets as contemplated in paragraph (b) of this proviso, the accumulated
net revenue which has not been distributed shall be deemed for the purposes of
this Act to be an amount of taxable income which accrued to such company
during the year of assessment referred to in paragraph (a) of this proviso; and
any decision of the Commissioner in the exercise of his discretion under this
paragraph shall be subject to objection and appeal;

[Para. (cM) inserted by s. 9 (1) (e) of Act 21 of 1994.]

the receipts and accruals of any public benefit organisation which has been approved by
the Commissioner in terms of section 30 (3);

(i)
(ii)

[Para. (cN) inserted by s. 21 (1) (c) of Act 30 of 2000.]
the receipts and accruals of any-
pension fund, provident fund, retirement annuity fund; or
benefit fund, mutual loan association, fidelity or indemnity fund, trade union,
chamber of commerce or industries (or an association of such chambers), local
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publicity association or non-proprietary stock exchange approved by the

Commissioner subject to such conditions as the Minister may presaibe by

regulation; or

(iii) company, society or other association of persons established to-

(@aa) provide social and recreational amenities or facilities for the members of
such company, society or other association; or

(bb)  promote the common interests of persons (being members of such
company, society or association of persons) carrying on any particular kind
of business, profession or occupation,

approved by the Commissioner subject to such conditions as the Minister may

prescribe by regulation;

[NB: Sub-para. (iii) has been substituted by s. 14 (1) (a) of the Revenue Laws Amendment Act 32 of 2004,
a provision which will be put into operation by proclamation. See PENDLEX ]
[Para. (d) substituted by s. 10 (1) (d) of Act 85 of 1974, by s. 10 (1) (1) of Act 141 of 1992 and by s. 21 (1)
(d) of Act 30 of 2000.]
(dA) ...

[Para. (dA) inserted by s. 6 (1) (a) of Act 91 of 1982, amended by s. 7 (b) of Act 65 of 1986, substituted by
s. 10 (1) (a) of Act 101 of 1990, amended by s. 10 (1) (m) of Act 141 of 1992 and deleted by s. 13 (1) (c) of
Act 59 of 2000.]

(e any levy received by or accrued to
)] any body corporate established in terms of the Sectional Titles Act, 1986 (Act 95
of 1986), from its members;
(i) ashare block company established in terms of the Share Blocks Control Act, 1980

(Act 59 of 1980), from its shareholders; or

(iii) any other association of persons (other than a company registered or deemed to be
registered under the Companies Act, 1973 (Act 61 of 1973), and any co-operative
formed and incorporated or deemed to be formed and incorporated under the Co-
operatives Act, 1981 (Act 91 of 1981), and any close corporation and any trust,
but including a company incorporated under section 21 of the Companies Act,

1973), from its members, where the Commissioner is satisfied that, subject to such

conditions as he may deem necessary, such association of persons-

(@@) hasbeen formed solely for the purposes of managing the collective
interests common to all its members, which includes expenditure
applicable to the common immovable property of such members and the
collection of levies for which such members are liable; and

[Item (aa) substituted by s. 26 (1) (a) of Act 60 of 2001.]

(bb) isnot permitted to distribute any of its funds to any person other than a
similar association of persons:

Provided that such body, company or association is or was not knowingly a party to, or
does not knowingly permit or has not knowingly permitted, itself to be used as part of
any transaction, operation or scheme of which the sole or main purpose is or was the
reduction, postponement or avoidance of liability for any tax, duty or levy which, but for
such transaction, operation or scheme, would have been or would become payable by any
person under this Act or any other law administered by the Commissioner;

[Para. (e) substituted by s. 13 (1) (c) of Act 89 of 1969 and by s. 10 (1) () of Act 85 of 1974, amended by
s. 8 (1) (c) of Act 69 of 1975 and by s. 9 (1) (c) of Act 94 of 1983 and substituted by s. 18 (1) (d) of Act 53
of 1999.]

®
[Para. (f) substituted by s. 6 (1) (b) of Act 96 of 1985, by s. 7 (1) (h) of Act 113 of 1993 and by s. 29 (1) (a)
of Act 30 of 1998 and deleted by s. 21 (1) (a) of Act 30 of 2000.]
(fA) ...
[Para. (fA) inserted by s. 7 (1) (i) of Act 113 of 1993, amended by s. 8 (1) (f), (g), (h) and (i) of Act 36 of
1996 and by s. 18 (1) (e) of Act 53 of 1999 and deleted by s. 21 (1) (a) of Act 30 of 2000.]
(g any amount received as awar pension, or as an award or a benefit under any law relating
to the payment of compensation in respect of diseases contracted by persons employed in
mining operations;



84

(gA) any disability pension paid under section 2 of the Social Assistance Act, 1992 (Act 59 of
1992);
[Para. (gA) inserted by s. 7 (1) (a) of Act 104 of 1980 and substituted by s. 29 (1) (b) of Act 30 of 1998.]
(gB) any compensation paid in terms of the Workmen's Compensation Act, 1941 (Act 30 of
1941), or the Compensation for Occupational Injuries and Diseases Act, 1993 (Act 130 of

1993);
[Para. (gB) inserted by s. 8 (1) (d) of Act 96 of 1981 and substituted by s. 8 (1) (j) of Act 36 of 1996.]
@C) any-

)] amount received by or accrued to any resident under the social security system of
any other country; or
(i) pension received by or accrued to any resident from a source outside the Republic,
which is not deemed to be from a source in the Republic in terms of section 9 (1)
(9), in consideration of past employment outside the Republic;
[Sub-para. (ii) substituted by s. 9 (a) of Act 19 of 2001.]
[Para. (gC) inserted by s. 13 (1) (d) of Act 59 of 2000.]
(h)  interest which isreceived or accrued during any year of assessment by or to any person
who is not aresident, unless that persorn-

() isanatural person who was physically present in the Republic for a period
exceeding 183 days in aggregate during that year; or
(i) at any time during that year carried on business through a permanent

establishment in the Republic,
and for purposes of this paragraph, so much of any dividend distributed to that person by a portfolio of a
collective investment scheme referred to in paragraph (e) (i) of the definition of ‘company’ in section 1 out
of income derived by that portfolio which is exempt from tax in the hands of that portfolio under paragraph
(iA), is deemed to beinterest;

[Para. (h) substituted by s. 9 (a) of Act 103 of 1976, amended by s. 10 (1) (c) of Act 121 of 1984, by s. 9
(1) (d) of Act 85 of 1987, by s. 7 (1) (a) of Act 90 of 1988, by s. 7 (1) of Act 70 of 1989, by s. 10 (1) (a) of
Act 21 of 1995 and by s. 13 (1) of Act 59 of 2000 and substituted by s. 14 (1) (b) of Act 32 of 2004.]
[NB: (1) A further proviso has been added to para. (h) by s. 10 (1) (b) of the Income Tax Act 101 of 1990,

aprovision which will come into operation on a date to be fixed by the Minister of Finance. See
PENDLEX. (2) Interms of s. 36 (2) of the Legal Succession to the South African Transport Services Act 9
of 1989, the reference in para. (h) to 'the South African Transport Services' is to be construed as including
the Company (Transnet Limited) and the Corporation (the South African Rail Commuter Corporation
Limited).]
(hAa) ...

[Para. (hA) inserted by s. 10 (1) (n) of Act 141 of 1992, amended by s. 7 (1) (I) of Act 113 of 1993, by s. 10

() (d) of Act 21 of 1995, by s. 8 (1) (m) of Act 36 of 1996, by s. 21 (1) (e) of Act 30 of 2000, by s. 13 (1)

of Act 59 of 2000 and by s. 18 (1) (a) of Act 74 of 2002 and deleted by s. 14 (1) (c) of Act 32 of 2004.]

()

[Sub-para. (i) substituted by s. 8 (1) (e) of Act 96 of 1981, amended by s. 6 (1) (b) of Act 91 of 1982 and
deleted by s. 8 (1) (n) of Act 36 of 1996.]
(1)

[Sub-para. (ii) substituted by s. 10 (1) (f) of Act 85 of 1974, by s. 9 (b) of Act 103 of 1976, by s. 7 (1) (a) of
Act 104 of 1979, by s. 8 (1) (f) of Act 96 of 1981, by s. 6 (1) (c) of Act 91 of 1982, by s. 9 (1) (d) of Act 94
of 1983 and by s. 6 (1) (c) of Act 96 of 1985 and deleted by s. 8 (1) (n) of Act 36 of 199.]

(iii) so much of the interest on Tax Redemption Certificates held by any one person as
does not exceed the sum of fifty rand;

(1Y) —
[Sub-para. (iv) substituted by s. 6 (1) (d) of Act 91 of 1982 and deleted by s. 10 (1) (d) of Act 101 of 1990.]
(V) interest on any loan portion of the normal or super tax imposed under the Income
Tax Act, 1953, or any subseguent Act of Parliament;
\) E—

[Sub-para. (vi) deleted by s. 7 (1) (b) of Act 104 of 1979, inserted by s. 10 (1) (e) of Act 101 of 1990 and
deleted by s. 8 (1) (n) of Act 36 of 1996.]
(vii) to (x) inclusive ......
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[Sub-paras. (vii) to (x) inclusive deleted by s. 7 (1) (a) of Act 65 of 1973.]
() F—
[Sub-para. (xi) substituted by s. 13 (1) (d) of Act 89 of 1969 and by s. 9 (1) (a) of Act 52 of 1970 and
deleted by s. 7 (1) (c) of Act 104 of 1979.]

xiA) ...
[Sub-para. (xiA) inserted by s. 9 (a) of Act 88 of 1971 and deleted by s. 10 (1) (f) of Act 101 of 1990.]
xiB) .
[Sub-para. (xiB) inserted by s. 7 (1) (b) of Act 65 of 1973 and deleted by s. 7 (1) (d) of Act 104 of 1979.]
xiC) ..
[Sub-para. (xiC) inserted by s. 10 (1) (g) of Act 85 of 1974 and deleted by s. 10 (1) (f) of Act 101 of 1990.]
(xiD) ...
[Sub-para. (xiD) inserted by s. 4 (1) (a) of Act 101 of 1978 and deleted by s. 10 (1) (f) of Act 101 Of
1990
(xiDA) ...
[Sub-para. (xiDA) inserted by s. 7 (1) (e) of Act 104 of 1979 and deleted by s. 10 (1) (f) of Act 101 of
1990.]
(xibB) ...
[Sub-para. (xiDB) inserted by s. 8 (1) (g) of Act 96 of 1981 and deleted by s. 10 (1) (f) of Act 101 of 1990.]
(xiDC) ...
[Sub-para. (xiDC) inserted by s. 8 (1) (g) of Act 96 of 1981 and deleted by s. 10 (1) (f) of Act 101 of 1990.]
(4] = I
[Sub-para. (xiE) inserted by s. 4 (1) (a) of Act 101 of 1978 and deleted by s. 10 (1) (f) of Act 101 of 1990.]
1) —

[Sub-para. (xii) substituted by s. 7 (1) (b) of Act 104 of 1980, amended by s. 8 (1) (h) of Act 96 of 1981
and by s. 6 (1) (e) of Act 91 of 1982, substituted by s. 3 (1) (a) of Act 108 of 1986 and deleted by s. 8 (1)
(n) of Act 36 of 1996.]

(xiiA) ..
[Sub-para. (xiiA) inserted by s. 7 (1) (a) of Act 90 of 1972, substituted by s. 3 (1) (b) of Act 108 of 1986
and by s. 10 (1) (g) of Act 101 of 1990 and deleted by s. 8 (1) (n) of Act 36 of 1996.]
(xiii)
[Sub-para. (xiii) substituted by s. 13 (1) (€) of Act 89 of 1969, by s. 9 (1) (b) of Act 52 of 1970 and by s. 10
(2) (h) of Act 85 of 1974, amended by s. 8 (1) of Act 113 of 1977, substituted by s. 7 (1) (f) of Act 104 of
1979, amended by s. 7 (1) (c) of Act 104 of 1980, substituted by s. 8 (1) (i) of Act 96 of 1981, amended by
s. 6 (1) (f) of Act 91 of 1982, substituted by s. 3 (1) (c) of Act 108 of 1986 and deleted by s. 8 (1) (n) of Act
36 of 1996.]
xiv) ...
[Sub-para. (xiv) added by s. 13 (1) (f) of Act 89 of 1969, amended by s. 4 (1) (b) of Act 101 of 1978 and
deleted by s. 8 (1) (n) of Act 36 of 1996.]
(xv) in the case of any taxpayer who is a natural person
(@@) so much of the aggregate of any foreign dividends and interest received by
or accrued to him or her from a source outside the Republic, which are not
otherwise exempt from tax, as does not during the year of assessment
exceed R1 000: Provided that the amount of the exemption in terms of this

paragraph shall-
(A) first apply in respect of any such foreign dividends; and
(B) in so far as such amount exceeds the amount of such foreign

dividends, apply in respect of any such interest; and
[Item (aa) amended by s. 26 (1) (c) of Act 45 of 2003.]

(bb)  so much of the aggregate of any interest received by or accrued to him or
her from a source in the Republic and any dividends (other than foreign
dividends, which are not otherwise exempt from tax, as does not during the
year of assessment exceed-

(A) in the case of any person who was or, had he or she lived, would
have been at least 65 years of age on the last day of the year of
assessment, the amount of R16 000; or

[Sub-item (A) substituted by s. 36 of Act 12 of 2003 and by s. 8 of Act 16 of 2004.]
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(B) in any other case, the amount of R11 000,

[Sub-item (B) substituted by s. 36 of Act 12 of 2003 and by s. 8 of Act 16 of 2004.]

reduced by the amount of any exemption allowable in terms of paragraph
(ag);
[Item (bb) amended by s. 26 (1) (d) of Act 45 of 2003 ]

[Sub-para. (xv) added by s. 6 (1) (g) of Act 91 of 1982, amended by s. 6 (1) (d) of Act 96 of 1985, by s. 7
(c) of Act 65 of 1986, by s. 9 (1) (e) of Act 85 of 1987 and by s. 10 (1) (h) of Act 101 of 1990, substituted
by s. 21 (1) (f) of Act 30 of 2000, amended by s 9 (b) and (c) of Act 19 of 2001 and substituted by s. 13 (1)

(a) of Act 30 of 2002.]

(xvi) ...

[Sub-para. (xvi) added by s. 6 (1) (g) of Act 91 of 1982, amended by s. 6 (1) (€) of Act 96 of 1985, by s. 7
(d) of Act 65 of 1986, by s. 9 (1) (f) of Act 85 of 1987 and by s. 10 (1) (i) of Act 101 of 1990 and deleted

by s. 21 (1) (g) of Act 30 of 2000.]

[Para. (i) amended by s. 7 (a) of Act 72 of 1963, substituted by s. 8 (a) of Act 90 of 1964, by s. 10 (b) of
Act 88 of 1965, by s. 11 (b) of Act 55 of 1966 and by s. 8 (1) (a) of Act 76 of 1968 and amended by s. 10

(iA)

(1) (c) of Act 101 of 1990 and by s. 8 (1) (n) of Act 36 of 1996.]
in the case of any portfolio of a collective investment scheme referred to in paragraph (€)
(i) of the definition of 'company’ in section 1, so much of the income received by or
accrued to such portfolio as has been distributed, or as the Commissioner is satisfied will
be distributed, by way of adividend or a portion of adividend, to persons who have

become entitled to such dividend by virtue of their being holders of participatory interest
in such portfolio;

[Para. (iA) inserted by s. 7 (1) (b) of Act 90 of 1972 and substituted by s. 21 (1) (h) of Act 30 of 2000, by s.

()

(k)

13 (1) (j) of Act 59 of 2000 and by s. 18 (1) (b) of Act 74 of 2002.]
the receipts and accruals of any bank, if the Commissioner is satisfied that such bank is
not resident in the Republic and is entrusted by the Government of aterritory outside the
Republic with the custody of the principal foreign exchange reserves of that territory, and
the Minister of Finance decidesto apply the provisions of this paragraph to that bank in
respect of the year of assessment under charge;
(i dividends (other than foreign dividends) received by or accrued to or in favour of

any person: Provided that this exemption shall not apply -

(@a) to dividends (other than those distributed out of profits of a capital nature
and those received by or accrued to or in favour of any person whois
neither aresident, nor carrying on business in the Republic) distributed by
acompany the shares of which are 'property shares as defined in section
47 of the Collective Investment Schemes Control Act, 2002, on shares
included in a portfolio comprised in any collective investment schemein
property managed or carried on by any company registered as a manager
under section 42 of that Act for purposes of Part V of that Act; or

[Para. (aa) substituted by s. 12 (1) (b) of Act 129 of 1991, by s. 13 (1) (k) of Act 59 of 2000 and by s. 18

(2) (c) of Act 74 of 2002.]
(bb)  to so much of any dividend as has been distributed by any portfolio of any
collective investment scheme constituting a company in terms of paragraph
(e) (i) of the definition of ‘company’ in section 1-

(A) out of income derived by such portfolio which is exempt from tax
in the hands of such portfolio under the provision of paragraph
(iA); and

(B) out of amounts received by or accrued to such portfolio by w ay of

dividends referred to in section 11 (s); or

[Para. (bb) amended by s. 13 (1) (I) of Act 59 of 2000 and substituted by s. 7 (1) (m) of Act 113 of 1993

and by s. 18 (1) (c) of Act 74 of 2002.]

(cc)  toany dividend received by or accrued to or in favour of any person where
such dividend constitutes or forms part of any consideration paid or
payable to such person in respect of the disposal of shares (other than
affected shares in respect of which the taxpayer has, in terms of the
provisions of section 9B, elected the amount received or accrued on



87

disposal to be deemed to be of a capital nature), which were held as trading
stock by such person in a company and such shares were acquired by such
company in terms of section 85 of the Companies Act, 1973 (Act 61 of
1973);

[Para. (cc) added by s. 18 (1) (g) of Act 53 of 1999.]

(dd)

[Para. (dd) added by s. 21 (1) (j) of Act 30 of 2000, substituted by s. 13 (1) (n) of Act 59 of 2000 and by s.
26 (1) (b) of Act 60 of 2001 and deleted by s. 26 (1) (g) of Act 45 of 2003.]
[Sub-para. (i) substituted by s. 13 (1) (g) of Act 89 of 1969, by s. 9 (b) of Act 88 of 1971 and by s. 7 (1) (¢)
of Act 90 of 1972, amended by s. 8 (1) (j) of Act 96 of 1981, by s. 9 (1) (e) of Act 94 of 1983 and by s. 10
() (d) of Ad 121 of 1984, substituted by s. 10 (1) (j) of Act 101 of 1990 and amended by s. 26 (1) (e) of

Act 45 of 2003.]
(729 RE—
[Sub-para. (iA) inserted by s. 7 (1) (d) of Act 90 of 1972 and deleted by s. 18 (1) (d) of Act 74 of 2002.]
(i) any foreign dividend received by or accrued to a person-
(aa) to the extent that the profits from which the foreign dividend is distributed-

(bb)

(co)

(dd)

(A) relate to any amount which has been or will be subject to tax in
the Republic in terms of this Act, unless those profits have been or
will be exempt or taxed at a reduced rate in the Republic as a
result of the application of any agreement for the avoidance of
doubl e taxation; or

(B) arose directly or indirectly from any dividends declared by any
company which is aresident;

to the extent that the foreign dividend relates to any amount which was

declared by alisted company which complies with paragraphs (a) and (b)

of the definition of 'listed company' in section 1 and more than 10 per cent

of the equity share capital in that listed company is at the time of the
declaration of that foreign dividend held collectively by residents;

who is aresident to the extent that the foreign dividend does not exceed the

aggregate of all amounts which have been or will beincluded in the

income of that resident in terms of section 9D in any year of assessment,
which relate to the net income of-

(A) the company declaring the dividend; or

(B) any other company which has been included in the income of that
resident in terms of section 9D by virtue of that resident's
participation rights in that other company held indirectly through
the company declaring the dividend,

reduced by -

(AA) the amount of any foreign tax payable in respect of the amounts
so included in that resident's income; and

(BB)  so much of all foreign dividends received by or accrued to that
resident at any time from any company contemplated in subitems
(A) or (B), as was-

(AAA) exempt from tax in terms of thisitem oritem (dd); or

(BBB) was previously not included in the income of that
resident by virtue of any prior inclusion in terms of
section 9D;

where that person (in the case of a company, together with any other

company in the same group of companies as that person) holds more than

25 per cent of the total equity share capital in the company declaring the

dividend: Provided that-

(A) in determining the total equity share capital of a company, there
shall not be taken into account any share which would have
constituted an affected instrument, as contemplated in section 8E,
but for the three year period requirement contained in that section;
and
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(B) this exemption does not apply in respect of any foreign dividend
which forms part of any transaction, operation or scheme in terms
of which any amount received by or accrued to any person is
exempt from tax while any corresponding expenditure (other than
expenditure for the delivery of any goods, including electricity) is
deductible by that person or by any connected person in relation
to that person in determining the liability for tax of that person or
connected person, as the case may be, in terms of this Act;

[Sub-paras. (ii) deleted by s. 10 (1) (k) of Act 101 of 1990 and inserted by s. 26 (1) (h) of Act 45 of 2003.]

@iy ..
[Sub-paras. (iii) deleted by s. 10 (1) (k) of Act 101 of 1990.]
(iv), ...
[Sub-para. (iv) deleted by s. 13 (1) (h) of Act 89 of 1969.]
v) ...

[Sub-para. (v) amended by s. 10 (1) (i) and (j) of Act 85 of 1974 and by s. 9(c) and (d) of Act 103 of 1976
and deleted by s. 10 (1) (k) of Act 101 of 1990.]
vi) ...
[Sub-para. (vi) deleted by s. 13 (1) (i) of Act 89 of 1969.]
kA) ...
[Para. (kA) inserted by s. 10 (1) (e) of Act 121 of 1984, deleted by s. 10 (1) (I) of Act 101 of 1990, inserted
by s. 13 (1) (o) of Act 59 of 2000 and deleted by s. 26 (1) (i) of Act 45 of 2003.]
()] any amount received by or accrued to any person which amount has been subject to
withholding tax in terms of the provisions of section 35;
[Para. (1) deleted by s. 10 (1) (m) of Act 101 of 1990 and inserted by s. 13 (1) (0) of Act 59 of 2000.]
(m) any amount received by or accrued to an author of awork in respect of the assignment of
or grant of an interest in a copyrightin such work, if such amount is chargeable with
income tax in a country other than the Republic: Provided that this exemption shall not
apply to any person who is not the first owner of a copyright under the Copyright Act,
1978 (Act 98 of 1978), or to a company;
[Para. (m) substituted by s. 13 (1) (j) of Act 89 of 1969 and amended by s. 12 (1) (c) of Act 129 of 1991.]
(mA) ...
[Para. (mA) inserted by s. 9 (e) of Act 103 of 1976 and deleted by s. 10 (1) (e) of Act 28 of 1997.]
(mB) any benefit or allowance payable in terms of the Unemployment Insurance Act, 2001
(Act 63 of 2001).
[Para. (mB) inserted by s. 7 (1) (b) of Act 90 of 1988 and substituted by s. 13 (1) (b) of Act 30 of 2002.]
n ..
[Para. (n) substituted by s. 9 (f) of Act 103 of 1976 and deleted by s. 12 (1) (d) of Act 129 of 1991.]
(nA) where an employee is as a condition of his employment required while on duty to wear a
special uniform which is clearly distinguishable from ordinary clothing, the value of any
such uniform given to the employee by his employer, or so much of any allowance made
by the employer to the employee in lieu of any such uniform as is reasonable;
[Para. (nA) inserted by s. 13 (1) (k) of Act 89 of 1969 and substituted by s. 10 (1) (0) of Act 141 of 1992.]
(nB) any benefit or advantage accruing to any employee (as defined in paragraph 1 of the
Seventh Schedule) by reason of the fact that his employer (as defined in the said
paragraph), has, in consequence of the transfer of the employee from one place of
employment to another place of employment or the appointment of the employee as an
employee of the employer or the termination of the employee's employment, borne the
expense
()] of transporting such employee, members of his household and the personal goods
and possessions of himself and the members of his household from his previous
place of residence to his new place of residence; or
(i) of such costs as the Commissioner may allow which have been incurred by the
employee in respect of the sale of hisprevious residence and in settling in
permanent residential accommodation at his new place of residence; or
[Sub-para. (ii) substituted by s. 7 (€) of Act 65 of 1986.]
(iii) of hiring residential accommodation in an hotel or elsewhere for the employee or
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members of his household during the period ending 183 days after his transfer
took effect or after he took up his appointment, as the case may be, if such
residential accommodation was occupied temporarily pending the obtaining of
permanent residential accommodation;

[Para. (nB) inserted by s. 10 (1) (f) of Act 121 of 1984.]

(nC) any amount received by or accrued to that person in the form of a qualifying equity share
contemplated in section 8B;

[Para. (nC) inserted by s. 10 (1) (f) of Act 121 of 1984, deleted by s.12 (1) (e) of Act 129 of 1991 and
inserted by s. 14 (1) (d) of Act 32 of 2004.]

(nD) any amount received by or accrued to that person which constitutes-

)] an equity instrument contemplated in section 8C acquired by that person and in
respect of which that section applies; or

(i) consideration for the disposal of an equity instrument contemplated in
subparagraph (i),

which had not yet vested as contemplated in that section at the time of that acquisition or disposal;
[Para. (nD) inserted by s. 10 (1) (f) of Act 121 of 1984, amended by s. 6 (1) (f) of Act 96 of 1985, deleted
by s. 12 (1) (f) of Act 129 of 1991 and inserted by s. 14 (1) (e) of Act 32 of 2004.]

(nE) any amount (including any taxable benefit determined under the provisions of the
Seventh Schedule) received by or accrued to an employee, as so defined, under a share
incentive scheme operated for the benefit of employees of the taxpayer's employer, as so
defined, which was derived-

()] upon the cancellation of atransaction under which the taxpayer purchased shares
under such scheme, and in respect of which section 8A applies; or

[Sub-para. (i) substituted by s. 14 (1) (f) of Act 32 of 2004.]

(i) upon the repurchase from the taxpayer, at a price not exceeding the sdling priceto
him, of shares purchased by him under such scheme, and in respect of which
section 8A applies,

[Sub-para. (ii) substituted by s. 14 (1) (f) of Act 32 of 2004.]
if in conseguence of such cancellation or repurchase the taxpayer has not received or
become entitled to receive any compensation or consideration other than the repayment
of any portion of the purchase price actually paid by him;
[Para. (NE) inserted by s. 10 (1) (f) of Act 121 of 1984.]

nF ...

[Para. (nF) inserted by s. 6 (1) (g) of Act 96 of 1985 and deleted by s. 12 (1) (g) of Act 129 of 1991.]

(nG) the value of any benefit or advantage contemplated in paragraph 2 of the Seventh
Schedule derived by an employee who, after having retired from full -time service with
the employer by whom such benefit or advantage was granted, has been re-employed by
such employer on a part-time basis, if -

()] the cash remuneration received by or accrued to the employee in respect of such
part-time employment was payable at arate not exceeding R5 000 per annum;

(i) the employee retired from such full-time service on or after attaining the age of 60
years or as aresult of ill-health or other infirmity; and

(iii) such benefit or advantage was granted before the employee so retired:

Provided that the provisions of this paragraph shall not apply to any benefit or advantage
granted to an employee who is re-employed on or after 1 March 1992;
[Para. (nG) inserted by s. 7 (f) of Act 65 of 1986 and amended by s. 12 (1) (h) of Act 129 of 1991.]

(nH) 50 per cent of so much of any taxable benefit derived by the taxpayer during any year of
assessment ending not later than 28 February 1995 in consequence of the granting of any
loan in the circumstances contemplated in paragraph 2 (f) of the Seventh Schedule as-

0] was determined in relation to any portion of such loan which was before 15 March
1990 utilized by the taxpayer for the purpose of acquiring shares under a share
incentive scheme operated by his employer and which relates to so many of such
shares as the taxpayer was or is, under the conditions of such scheme as they
applied immediately before the said date, prohibited from disposing of; and

(i) relatesto a period in the year of assessment during which the taxpayer was so
prohibited from disposing of the relevant shares;
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[Para. (nH) inserted by s. 10 (1) (n) of Act 101 of 1990.]
(0) any remuneration as defined in paragraph 1 of the Fourth Schedule-

()] derived by any person as an officer or crew member of a ship engaged-

(@@) intheinternational transportation for reward of passengers or goods; or

(bb)  inthe prospecting (including surveys and other exploratory work) for, or
the mining of, any minerals (including natural oils) from the seabed outside
the continental shelf of the Republic as contemplated in section 8 of the
Maritime Zones Act, 1994 (Act 15 of 1994), where such officer or crew
member is employed on board such ship solely for the purposes of the
'passage’ of such ship, as defined in the Marine Traffic Act, 1981 (Act 2 of
1981),

if such person was outside the Republic for a period or periods exceeding 183 full

days in aggregate during the year of assessment; or

[Sub-para. (i) amended by s. 18 (1) (f) of Act 74 of 2002.]

(i) received by or accrued to any person during any year of assessment in respect of

services rendered outside the Republic by that person for or on behalf of any

employer, if that person was outside the Republic-

(@aa) for aperiod or periods exceeding 183 full days in aggregate during any 12
months period commencing or ending during that year of assessment; and

(bb)  for acontinuous period exceeding 60 full days during that period of 12
months,

and those services were rendered during that period or periods: Provided that-

(A)  for purposes of this subparagraph, a person who isin transit through the
Republic between two places outside the Republic and who does not
formally enter the Republic through a port of entry as contemplated in
section 9 (1) of the Immigration Act, 2002 (Act 13 of 2002), or at any other
place in the case of a person authorised by the Minister in terms of section
31 (2) (c) of that Act, shall be deemed to be outside the Republic;

[Para. (A) substituted by s. 26 (1) (j) of Act 45 of 2003.]

(B)  theprovisions of this subparagraph shall not apply in respect of any
remuneration derived in respect of the holding of any office or from
services rendered for or on behalf of any employer, as contemplated in
section 9 (1) (e);

[Sub-para. (ii) amended by s. 18 (1) (g) of Act 74 of 2002.]

[Para. (0) substituted by s. 13 (1) (1) of Act 89 of 1969, deleted by s. 7 (1) (c) of Act 65 of 1973, inserted by
s. 4 (1) of Act 140 of 1993, substituted by s. 18 (1) (h) of Act 53 of 1999 and by s. 13 (1) (p) of Ad 59 of

(P)

2000 and amended by s. 18 (1) (e) of Act 74 of 2002.]
any amount received by or accrued to any person who is not aresident, for services
rendered or work or labour done by him outside the Republic for or on behalf of any
employer in the national or provincia sphere of government or any local authority in the
Republic or any national or provincial public entity if not less than 80 per cent of the
expenditure of such entity is defrayed directly or indirectly from funds voted by
Parliament, if such amount is chargeable with income tax in the country in which heis
ordinarily resident and the income tax so chargeable is borne by himself and is not paid
on his behalf by the Government, the local authority concerned or such public entity;

[Para. (p) amended by s. 7 (b) of Act 72 of 1963 and substituted by s. 13 (1) (q) of Act 59 of 2000.]

()

any bona fide scholarship or bursary granted to enable or assist any person to study at a
recognized educational or research institution: Provided that if any such scholarship or
bursary has been so granted by an employer or an associated institution (as respectively
defined in paragraph 1 of the Seventh Schedule) to an employee (as defined in the said
paragraph) or to arelative of such employee in circumstances indicating that the
scholarship or bursary concerned would not have been granted had that employee not
been an employee of that employer, the exemption under this paragraph shall not apply-

(i if any remuneration to which the employee was entitled or might in the future

have become entitled was in any manner whatsoever reduced or forfeited as a
result of the grant of such scholarship or bursary;
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(i) in the case of a scholarship or bursary granted to enable or assist any such relative
of an employee so to study, if the remuneration derived by the employee during
the year of assessment exceeded R60 000; and

[Sub-para. (ii) amended by s. 10 (1) (f) of Act 28 of 1997 and by s. 13 (1) (c) of Act 30 of 2002.]
(iii) to so much of any scholarship or bursary contemplated in paragraph (ii) asin the
case of any such relative exceeds R2 000 during the year of assessment;
[Sub-para. (ii) amended by s. 10 (1) (f) of Act 28 of 1997 and by s. 13 (1) (d) of Act 30 of 2002.]
[Para. (q) deleted by s. 12 (1) (i) of Act 129 of 1991 and inserted by s. 10 (1) (p) of Act 141 of 1992.]

(QA) ...

[Para. (gA) inserted by s. 11 (c) Act 55 of 1966, substituted by s.10(1)(g) of Act 121 of 1984 and deleted by
s. 12 (1) (j) of Act 129 of 1991.]

(3] any gratuity (other than aleave gratuity) received by or accrued to any person from
public funds upon his retirement from any office or employment under the Government,
including the Railway Administration and any provincial administration, or from the
funds of the Land and Agricultural Bank of South Africa upon his retirement as a
member of the board of the said Bank, which the Treasury declares to be free of tax;

[Para. (r) substituted by s. 8 (1) (b) of Act 76 of 1968.]
[NB: Interms of s. 36 (2) of the Legal Succession tothe South African Transport Services Act 9 of 1989,
thereferencein para. (r) to 'the Railway Administration' is to be construed as including the Company
(Transnet Limited) and the Corporation (the South African Rail Commuter Corporation Limited).]

e ...
[Para. (s) deleted by s. 26 (1) (K) of Act 45 of 2003.]
()] the receipts and accruals-
)] of the Council for Scientific and Industrial Research;

(i) of the South African Inventions Development Corporation;

(iii) of the South African Naional Roads Agency Limited incorporated in terms of
section 3 of the South African National Roads Agency Limited and National
Roads Act, 1998 (Act 7 of 1998);

[Sub-para. (iii) deleted by s. 29 (1) (c) of Act 30 of 1998 and inserted by s. 26 (1) (I) of Act 45 of 2003.]

iv) ...

[Sub-para. (iv) added by s. 13 (1) (m) of Act 89 of 1969 and deleted by s. 10 (1) (g) of Act 28 of 1997.]

(V) of the Armaments Development and Production Corporation of South Africa
Limited, established under section 2 of the Armaments Development and
Production Act, 1968 (Act 57 of 1968);

[Sub-para. (v) added by s. 9 (c) of Act 88 of 1971.]

(vi) of any company during any period during which all the issued shares of such
company are held by the Corporation referred to in subparagraph (v), if the
operations of such company are conducted in pursuance of, or are ancillary or
complementary to, the objects of the said Corporation;

[Sub-para. (vi) added by s. 9 (c) of Act 88 of 1971 and substituted by s. 10 (1) (g) of Act 141 of 1992.]
(vil) ...
[Sub-para. (vii) added by s. 10 (1) (k) of Act 85 of 1974 and deleted by s. 1 of Act 49 of 1996.]
(viii) .
[Sub-para. (viii) added by s. 10 (1) (1) of Act 85 of 1974 and deleted by s. 9 (1) (a) of Act 46 of 1996.]

ix) .

[Sub-para. (ix) added by s. 7 (1) (g) of Act 104 of 1979 and deleted by s. 9 (1) (b) of Act 46 of 1996.]
(x) of the Development Bank of Southern Africa established on 30 June 1983;
[Sub-para. (X) added by s. 10 (1) (h) of Act 121 of 1984.]
xi)y ...
[Sub-para. (xi) added by s. 7 (1) (c) of Act 90 of 1988 and deleted by s. 18 (1) (i) of Act 53 of 1999.]
) I
[Sub-para. (xii) added by s. 12 (1) (k) of Act 129 of 1991 and deleted by s. 21 (1) (k) of Act 30 of 2000.]
xiii)
[Sub-para. (xiii) added by s. 10 (1) (r) of Act 141 of 1992 and deleted by s. 9 (1) () of Act 21 of 1994.]
xiv) ...
[Sub-para. (xiv) added by s. 10 (1) (r) of Act 141 of 1992 and deleted by s. 8 (1) (0) of Act 36 of 1996.]
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xv) ...
[Sub-para (xv) added by s. 7 (1) (n) of Act 113 of 1993 and deleted by s. 18 (1) (h) of Act 74 of 2002.]
[Para. (t) amended by s. 8 (b) of Act 90 of 1964 and substituted by s. 8 (1) (c) of Act 76 of 1968.]

(tA) thereceipts and accruals of any company which qudifies for exemption under section 2
of the Company Tax Amendment Decree, 1994 (Decree 2 of 1994 of Ciskei), which are
derived from a source within the territory of the former Republic of Ciskei;

[Para. (tA) inserted by s. 29 (1) (d) of Act 30 of 1998.]

(u)  any amount received by or accrued to any person from such person's spouse or former
spouse by way of alimony or allowance or maintenance of such person or any children
under an order of judicial separation or divorce granted in consequence of proceedings
instituted after the twenty-first day of March, 1962, or under any agreement of separation
entered into after that date;

[Para. (u) added by s. 8 (b) of Act 90 of 1962.]

) —

[Para. (v) added by s. 8 (b) of Act 90 of 1962, substituted by s. 13 (1) (n) of Act 89 of 1969 and by s. 3 (1)
(d) of Act 108 of 1986 and deleted by s. 10 (1) (s) of Act 141 of 1992.]
VA) ...
[Para. (vA) inserted by s. 7 (1) (e) of Act 90 of 1972, substituted by s. 3 (1) (e) of Act 108 of 1986 and
deleted by s. 10 (1) (s) of Act 141 of 1992.]
w) ...

[Para. (w) added by s. 8 (b) of Act 90 of 1962, amended by s. 10 of Act 95 of 1967, by s. 13 (1) (o) of Act
89 of 1969 and by s. 10 (1) (m) of Act 85 of 1974, substituted by s. 10 (1) (t) of Act 141 of 1992, amended
by s. 7 (1) (o) of Act 113 of 1993 and deleted by s. 29 (1) (e) of Act 30 of 1998.]

(X)  so much of any amount (being alump sum) referred to in paragraph (d) of the definition
of 'gross income’ in section 1 or in section 7A (4A) as does not exceed R30 000 lessthe
sum of any other amounts which have been excluded from the taxpayer's income by
virtue of the exemption conferred by this paragraph, whether in the current or any
previous year of assessment: Provided that the exemption under this paragraph shall not
apply in respect of any amount received by or accrued to any person upon or because of
the termination or because of the impending termination of the services required to be
rendered by him as the holder of any office or employment or in respect of the
relinquishment, termination, loss, repudiation, cancellation or variation of his office or
employment or in respect of his appointment (or right or claim to be appointed) to any
office or employment, unless
)] such person has attained the age of 55 y ears; or

[Para. (i) substituted by s. 10 (1) (e) of Act 21 of 1995.]

(i) the termination or impending termination of such person's services or the
relinquishment, termination, loss, repudiation, cancellation or variation of his
office or employment or of his appointment (or right or claim to be appointed) to
any office or employment is due to superannuation, ill-health or other infirmity; or

[Sub-para. (ii) substituted by s. 12 (1) (1) of Act 129 of 1991.]

[(T1) I—
[Sub-para. (iii) substituted by s. 12 (1) (I) of Act 129 of 1991 and deleted by s. 10 (1) (f) of Act 21 of 1995.]
@iv) the termination or impending termination of such person's servicesis dueto his

employer having ceased to carry on or intending to cease carrying on the trade in
respect of which such person was employed or to such person having become
redundant in consequence of his employer having effected a general reduction in
personnel or areduction in personnel of a particular class and, where such person's
employer is a compay, such person was not at any time a director of such
company and did not at any time hold more than five per cent of the issued share
capital or members' interest in such company:
[Sub-para. (iv) added by s. 7 (1) (qg) of Act 113 of 1993.]
Provided further that, notwithstanding the provisions of section 37D, any such amount
which was received by or accrued to a married woman and which was in whole or in part
excluded from her husband's taxable income under the provisions of this paragraph, shall
for the purposes of determining the exemption under this paragraph in respect of any such



93

amount subsequently received by or accrued to either spouse be deemed to be an amount
which was received by or accrued to the husband,;

[Para. (x) added by s. 8 (b) of Act 90 of 1962, substituted by s. 10 (c) of Act 88 of 1965, by s. 11 (d) of Act
55 of 1966 and by s. 8 (1) (d) of Act 76 of 1968, amended by s. 9 (d) of Act 88 of 1971, substituted by s. 8
(2) (d) of Act 69 of 1975 and amended by s. 7 (1) (h) of Act 104 of 1979, by s. 8 (1) (k) of Act 96 of 1981,
by s.9 (1) (f) of Act 94 of 1983, by s. 10 (1) (0) of Act 101 of 1990, by s. 10 (1) (u) of Act 141 of 1992 and

v

by s. 26 (1) (m) of Act 45 of 2003.]

[Para. (y) added by s. 8 (1) (e) of Act 76 of 1968 and deleted by s. 10 (1) (p) of Act 101 of 1990.]

@

(zA)

any amount received by or accrued to or in favour of any person from the State by way of
asubsidy on interest payable by him on any amount owing by him on any loan or
advance utilised by him for the purposes of pastoral, agricultural or other farming
operations carried on by him;

[Para. (z) added by s. 9 (€) of Act 88 of 1971.]
any amount by way of rebate or other assistance received by or accrued to or in favour of
any person under any scheme for the promotion or financing of exportswhichisfor the
purposes of this paragraph approved by the Minister of Trade and Industry with the
concurrence of the Minister of Finance: Provided that where the person entitled to claim
such amount from the State has, under an agreement directly connected with the export
trade carried on by him, agreed to pay the whole or any portion of such amount to any
other person, the exemption under this paragraph shall also apply to the whole or such
portion of such amount received by or accrued to such other person under the said
agreement;

[Para. (zA) added by s. 7 (1) (f) of Act 90 of 1972, substituted by s. 10 (1) (n) of Act 85 of 1974 and by s.
10 (1) (g) of Act 101 of 1990, amended by s. 12 (1) (m) of Act 129 of 1991, substituted by s. 9 (1) (g) of

(B)

Act 21 of 1994 and amended by s. 18 (1) (i) of Act 74 of 2002.]
any amount received by or accrued to any employer from a fund which has under an
industrial council agreement been established as contemplated in section 48 (1) (d) of the
Labour Relations Act, 1956 (Act 28 of 1956) or section 39 (4) of the Manpower Training
Act, 1981 (Act 56 of 1981), for the training of employees for skilled work, if such
employer has undertaken such training in respect of his employees;

[Para. (zB) added by s. 7 (1) (d) of Act 65 of 1973 and substituted by s. 10 (1) (0) of Act 85 of 1974 and by

(2C)

(D)

(zB)

(zF)

s. 6 (1) (h) of Act 91 of 1982.]
any amount received by or accrued to or in favour of any person from the State by way of
asubsidy under any scheme designed to encourage the establishment, expansion or
carrying on of industrial or commercial undertakings in an economic development area, if
such subsidy was granted in respect of -
()] wages paid by such person in carrying on any such undertaking; or
(i) the expenses incurred by such person in training employees employed by him in
such undertaking;

[Para. (zC) added by s. 6 (1) (i) of Act 91 of 1982.]
any amount received by or accrued to or in favour of any person by way of a
reimbursement by the State of expenditure incurred by him in relocating in an economic
development area any industrial or commercial undertaking, or part of such an
undertaking, carried on by him elsewhere than in such area, except to the extent that the
said amount relates to any expenditure claimed by and allowed to such person as a
deduction from his income under the provisions of this Act or has been taken into
account in the determination under this Act of the value of any machinery or plant for the
purposes of determining any allowance in respect of such machinery or plant;

[Para. (zD) added by s. 6 (1) (i) of Act 91 of 1982.]
any amount received by or accrued to the Small Business Development Corporation,
Limited, by way of any subsidy or assistance payable by the State;

[Para. (zE) added by s. 9 (1) (g) of Act 94 of 1983.]

[Para. (zF) added by s. 6 (1) (h) of Act 96 of 1985 and deleted by s. 18 (1) (j) of Act 74 of 2002.]

(zG)

any amount which on or after 15 May 1989 was received by or accrued to a film owner
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(as defined in section 24F) by way of a subsidy payable by the State under any scheme
designed to promote the production of films (as defined in the said section);
[Para. (zG) added by s. 10 (1) (r) of Act 101 of 1990.]
(zZH) any amount received by or accrued to or in favour of any person from the State in terms
of -
(i the Regional Industrial Development Programme, which came into operation on 1
May 1991;
(i) the Simplified Regional Industrial Development Programme, which came into
operation on 1 October 1993 by way of a grant;

(iii) the Small/Medium Manufacturing Development Programme, which came into
operation on 1 October 1996 by way of a grant;
(iv) the Tax Holiday Scheme contemplated in section 37H, which came into operation

on 1 October 1996 by way of a grant;

(V) the Small, Medium Enterprise Development Programme, which came into

operation on 1 September 2000; and

[Sub-para. (v) added by s. 13 (1) (s) of Act 59 of 2000.]

(vi) the Critical Infrastructure Programme, which came into operation on 1 September

2000.

[Sub-para. (vi) added by s. 13 (1) (s) of Act 59 of 2000.]

[Para. (zH) added by s. 10 (1) (v) of Act 141 of 1992 and substituted by s. 10 (1) (h) of Act 28 of 1997.]
) any amount received by or accrued to or in favour of any person from the
Government, where-

)] that amount is granted for the performance by that person of its obligations
pursuant to a Public Private Partnership;

[Sub-para. (i) substituted by s. 14 (1) (g) of Act 32 of 2004.]

(i) that person is required in terms of that Public Private Partnership to expend an
amount at least equal to that amount in respect of any improvements on land or
buildings owned by any sphere of government; and

[Sub-para. (ii) substituted by s. 14 (1) (g) of Act 32 of 2004.]
[(T1) I—
[Para. (zI) added by s. 26 (1) (n) of Act 45 of 2003 and deleted by s. 14 (1) (h) of Act 32 of 2004.]
(2) Notwithstanding the exemptions provided for in paragraphs (h) and (k) of subsection (1)-

(@)  all amounts falling within the scope of the said paragraphs shall be set out by the taxpayer
in the return rendered by him; and

(b)  thesaid exemptions shall not apply in respect of any portion of an annuity.

(3) The exemptions from tax provided by any paragraph of subsection (1) shall not extend to-

(&) any payments out of the receipts, accruals, amounts or profits mentioned in such
paragraph; or

(b)  any tax leviable under this Act in respect of any taxable capital gain determined in
accordance with the Eighth Schedule.

[Sub-s. (3) substituted by s. 26 (1) (0) of Act 45 of 2003.]
@ ...

[Sub-s. (4) substituted by s. 13 (1) (p) of Act 89 of 1969, amended by s. 9 (1) (c) and (d) of Act 52 of 1970,
deleted by s. 9 (f) of Act 88 of 1971, added by s. 10 (1) () of Act 101 of 1990 and deleted by s. 8 (1) (p) of
Act 36 of 1996.]

10A Exemption of capital element of purchased annuities

(1) For the purposes of this section-

‘annuity amount' means an amount payable by way of annuity under an annuity contract and any
amount payable in consequence of the commutation or termination of any such annuity contract;

[Definition of "annuity amount' substituted by s. 8 (a) of Act 113 of 1993.]

‘annuity contract' means an agreement concluded between an insurer in the course of hisinsurance
business and a purchaser, in terms of which-

(@) theinsurer agreesto pay to the purchaser or the purchaser's spouse or surviving spouse an
annuity or annuities (whether to one such person or to each of them) until the death of the
annuitant or the expiry of a specified term;

(b)  the purchaser agrees to pay to the insurer alump sum cash consideration for such annuity
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or annuities; and
(c) no amounts are or will be payable by the insurer to the purchaser or any other person
other than amounts payable by way of such annuity or annuities or, where an annuity is
payable for a minimum term and such annuity is in the event of the death of the annuitant
before the end of such term to continue to be payable to some third person f or the balance
of that term, amounts which may be so payable to such third person by way of such
annuity,
but does not include any agreement for the payment by any insurer of any annuity which is under the rules
of apension fund or of a provident fund or of aretirement annuity fund payable to a member of such fund
or to any other person;
[Definition of ‘annuity contract' substituted by s. 11 (1) (a) of Act 85 of 1974 and amended by s. 11 (1) (a)
of Act 21 of 1995 and by s. 19 (1) (a) of Act 53 of 1999.]

‘commencement’, in relation to an annuity contract, means the date on which the annuity contract
is concluded;

[Definition of ‘commencement’ substituted by s. 11 (1) (b) of any Act 85 of 1974.]

‘expected return’, in relation to an annuity under an annuity contract, means an amount determined
in amanner contemplated in this section as representing the sum of all the annuity amounts which may, as
at the commencement of the annuity contract, be expected to become payable by way of the annuity from
the said commencement;

[Definition of 'expected return’ substituted by s. 11 (1) (c) of Act 85 of 1974.]
'purchaser', in relation to an annuity contract means-

(@) any natural person and includes such person's deceased or insolvent estate; or

(b)  acurator bonis of, or atrust created solely for the benefit of, any natural person where the
High Court has declared such person to be of unsound mind and incapable of managing
his own affairs and such Court has ordered the appointment of such curator or creation of
such trust, as the case may be;

[Definition of 'purchaser’ inserted by s. 19 (1) (b) of Act 53 of 1999.]

'statutory actuary' means an actuary appointed in accordance with section 20 (1) or 21 (1) (b) of
the Long-Term Insurance Act, 1998 (Act 52 of 1998);

[Definition of 'statutory actuary' inserted by s. 19 (1) (b) of Act 53 of 1999.]

'valuator' ......

[Definition of 'valuator' substituted by s. 11 (1) (a) of Act 28 of 1997 and deleted by s. 19 (1) (c) of Act 53
of 1999.]

(2) There shall be exempt from normal tax so much of any annuity amount payable to a purchaser
or his spouse or surviving spouse (as contemplated in paragraph (a) of the definition of 'annuity contract' in
subsection (1)), or to the deceased or insolvent estate of such spouse or surviving spouse as is determined in
accordance with subsection (3) to represent the capital element of such amount.

[Sub-s. (2) substituted by s. 11 (1) (b) of Act 21 of 1995, by s. 11 (1) (b) of Act 28 of 1997 and by s. 19 (1)
(d) of Act 53 of 1999.]
(3) The capital element of an annuity amount shall be-
(&)  asum determined in accordance with the formula

A
¥Y==zC
Iy
inwhich formula
()] "Y' represents the sum to be determined;
(i) 'A' represents the amount of the total cash consideration given by the purchaser

under the annuity contract in question as contemplated in paragraph (b) of the
definition of 'annuity contract' in subsection (1);
(iii) ‘B’ represents the total expected returns of all the annuities provided for in the
annuity contract in question; and
(iv) 'C' represents the aforesaid annuity amount; or
(b)  where, by reason of any unpredictable contingency (other than the death or survival of
any person), any amount payable by way of any annuity under the annuity contract in
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guestion isuncertan at the date on which the first payment by way of an annuity
becomes due under that contract, such sum as may on the basis of afair and reasonable
calculation be taken to be the capital element of the aforesaid annuity amount: Provided
that the said sum shall be determined in such manner that the capital element of all the
annuity amounts becoming due during any year of assessment in respect of all the
annuities under the said contract does not in total exceed an amount determined in
accordance with the formula

1
L=—=—x4A
]
in which formula
0] 'Z' represents the amount to be determined;
(i) 'N' represents the probable number of years during which annuity amounts will be

payable under the said annuity contract from the date on which the first of such
amounts becomes due, due regard being had to the manner in which and the
freguency with which such amounts are payable; and
(iii) ‘A’ represents the amount of the total cash consideration given by the purchaser
under the said annuity contract as contemplated in paragraph (b) of the definition
of 'annuity contract' in subsection (1); or
(c)  where such annuity amount is payable in consequence of the commutation or termination
of the annuity contract concerned, an amount determined in accordance with the formula

X =A-D
in which formula
)] X' represents the amount to be determined;
(i) 'A' represents the amount of the total cash consideration given by the purchaser

under the annuity contract concerned as contemplated in paragraph (b) of the
definition of 'annuity contract' in subsection (1); and
(iii) 'D' represents the sum of the amounts determined in accordance with paragraphs
(a) and (b) as representing the capital element of all annuity amounts payable
under the annuity contract prior t o the commutation or termination thereof.
[Para. (c) added by s. 8 (c) of Act 113 of 1993.]

(4) The statutory actuary of an insurer who is a party to an annuity contract shall, before payment
of the first annuity amount is made under such contract, or within such period as the Commissioner may
allow, make a calculation (with due regard to the provisions of subsection (5)) in the manner prescribed in
paragraph (a) of subsection (3) or, if the provisions of paragraph (b) of that subsection are applicable, in
accordance with that paragraph, of the capital element of all the annuity amounts to be paid under the said
contract: Provided that-

M where the capital element is calculated under the said paragraph (a), it shall be sufficient
if the capital element is calculated as a percentage to be applied to each of the said
annuity amounts; or

(i) where the capital element is calculated under the said paragraph (b), it shall be sufficient
if a calculation is made of the amount to be determined in accordance with the formulain
the proviso to that paragraph.

[Sub-s. (4) amended by s. 11 (1) (c) of Act 28 of 1997, by s. 19 (1) (e) of Act 53 of 1999 and by s. 14 of
Act 59 of 2000.]

(5) A statutory actuary who makes any calculation as provided in subsection (4) or any
recalculation as provided in subsection (6) (b), shall do so in accordance with generally accepted actuarial
principles or practice, and where a determination has to be made of the life expectancy of any person for
the purpose of a calculation of the expected return of any annuity or the probable number of years during
which annuity amounts will be paid under any annuity contract, the mortality tables to be used for such
determination shall be the select tables in the volume of tables published in 1953 at the University Press,
Cambridge, for the Institute of Actuaries and the Faculty of Actuaries, entitled "The a (55) Tables for
Annuitants, and the age of the person concerned shall for the purposes of such determination be taken to be
his age on his birthday immediately preceding the commencement of the annuity contract in question.
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[Sub-s. (5) substituted by s. 11 (1) (d) of Act 85 of 1974 and amended by s. 19 (1) (e) of Act 53 of 1999.]

(6) () Where any annuity contract is varied so that it no longer conforms with the requirements
prescribed in the definition of ‘annuity contract' in subsection (1), the exemption conferred by subsection
(2) in respect of the capital element of annuity amounts under that contract shall not apply in respect of
such amounts under that contract which become due on or after the date of such variation.

(b) Subject to the provisions of paragraph (a), where any annuity contract is varied as to the
payment of any annuity or consideration payable thereunder, the capital element of annuity amounts
becoming due thereunder after such variation is effected shall, with due regard to the provisions of
subsection (5), be re-calculated by the statutory actuary of the insurer concerned.

[Para. (b) amended by s. 19 (1) (€) of Act 53 of 1999.]

(7) (&) Where the capital element of annuity amounts has been calculated as provided in
subsection (4) or has been recalculated as provided in subsection (6) (b), the insurer concerned shall furnish
each annuitant under the annuity contract in question, within one month after the date on which the
calculation or recalculation is made, as the case may be, or within such further period as the Commissioner
may allow, with two copies of such calculation or recalculation, as the case may be.

[Para. (a) substituted by s. 11 (1) (e) of Act 85 of 1974.]

(b) An annuitant who has received the two copies referred to in paragraph (a) shall submit one of
them to the Commissioner as and when required by the Commissioner.

(8) The Commissioner shall, when making an assessment upon the taxpayer concerned for the
year of assessment during which there has become payable the first annuity amount affected by a
calculation referred to in subsection (4) or are-calculation referred to in subsection (6) (b), determine the
capital element of annuity amounts received or accrued during such year and affected by such calculation
or re-calculation, as the case may be, in accordance with such calculation or re-calculation or, if the
Commissioner is dissatisfied with such calculation or re-calculation or is in doubt as to the correctness
thereof, or if no such calculation or re-calculation has been made, he may, having regard to any calculation
or re-calculation of the capital element made by a practising actuary at his request or & the request of the
taxpayer, calculate or re-calculate the capital element and determine the capital element of the said annuity
amounts accordingly.

(9) Any decision of the Commissioner in the exercise of his discretion under the provisions of
subsection (8) shall, in respect of ayear of assessment referred to in that subsection, be subject to objection
and appeal .

(10) Subject to the provisions of section 79, the final calculation or re-calculation of the capital
element as made in relation to the year of assessment referred to in subsection (8) shall, subject to the
provisions of subsection (6) (b), be final and conclusive and shall apply in respect of al relevant annuity
amounts which become due to any person under the annuity contract in question in any succeeding years of
assessment.

(11) Any cash consideration given by the purchaser under the annuity contract shall be converted
to the currency of the Republic by applying the average exchange rate for the year of assessment during
which the consideration is actually paid.

[Sub-s. (11) added by s. 11 of Act 5 of 2001 and substituted by s. 15 of Act 32 of 2004.]
[S. 10A inserted by s. 8 (1) of Act 65 of 1973.]
11 General deductions allowed in determination of taxable income

D Cases
For the purpose of determining the taxable income derived by any person from carrying on any
trade , there shall be allowed as deductions from the income of such person so derived-
(@) expenditure and losses actually incurred in the production of the income, provided such
expenditure and losses are not of a capital nature;
[Para. (a) substituted by s. 15 (a) of Act 59 of 2000.]
by ...

[Para. (b) substituted by s. 13 (a) of Act 129 of 1991 and deleted by s. 15 (b) of Act 59 of 2000.]
(bA) anyinterest (including related finance charges) which is not otherwise allowable as a
deduction under this Act, which has been actually incurred by the taxpayer on any loan,
advance or credit utilized by him for the acquisition, installation, erection or construction
of any machinery, plant, building, or any improvements to a building, or any pipeline,
transmission line or cable or railway line as contemplated in section 12D, or any aircraft
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hangar, apron, runway or taxiway as contemplated in section 12F, to be usad by him for
the purposes of his trade, and which has been so incurred in respect of a period prior to
such machinery, plant, building, improvements, pipeline, transmission line or cable,
railway line, aircraft hangar, apron, runway or taxiway, being brought into use for the
purposes of the taxpayer's trade, such deduction to be allowed in the year of assessment
during which such machinery, plant, building, improvements, pipeline, transmission line
or cable, railway line, aircraft hangar, apron, runway or taxiway is or are brought into use
for the said purposes;

[Para. (bA) inserted by s. 9 (1) (a) of Act 96 of 1981 and substituted by s. 10 (1) (a) of Act 19 of 2001.]
(bB) any finance charge incurred by the taxpayer in respect of the purchase or contract price

owing under an agreement for the acquisition, installation, erection or construction of any
machinery, plant, aircraft, implement, utensil, article or livestock used by him for the
purposes of his trade, including (but not limited to) mining, shipping or farming, which
deduction shall bein lieu of any deduction or allowance in respect of such finance charge
which may be allowable under any other provision of this Act: Provided that any such
finance charge (other than a finance charge which falls to be dealt with in terms of the
provisions of section 24J) which is calculated or payable in respect of a period of more
than 12 months extending beyond the end of the year of assessment shall for the purposes
of this paragraph be deemed to have been incurred from day to day during the said
period;

[Para. (bB) inserted by s. 11 (1) (a) of Act 121 of 1984 and amended by s 8 (1) (a) of Act 90 of 1988, by s.

8 (1) (a) of Act 70 of 1989 and by s. 12 (1) (a) of Act 21 of 1995.]

[Para. (bC) inserted by s. 27 (1) (a) of Act 45 of 2003 and deleted by s. 16 (1) (a) of Act 32 of 2004.]

(©)

any legal expenses (being fees for the services of legal practitioners, expenses incurred in
procuring evidence or expert advice, court fees, witness fees and expenses, taxing fees,
the fees and expenses of sheriffs or messengers of court and other expenses of litigation
which are of an essentially similar nature to any of the said fees or expenses) actualy
incurred by the taxpayer during the year of assessment in respect of any claim, dispute or
action at law arising in the course of or by reason of the ordinary operations undertaken
by him in the carrying on of his trade: Provided that the amount to be allowed under this
paragraph in respect of any such expenses shall be limited to so much thereof as-
)] is not of a capital nature; and
(i) is not incurred in respect of any claim made against the taxpayer for the payment
of damages or compensation if by reason of the nature of the claim or the
circumstances any payment which is or might be made in satisfaction or
settlement of the claim does not or would not rank for deduction from his income
under paragraph (a) or (b); and

(iii) is not incurred in respect of any claim made by the taxpayer for the payment to

him of any amount which does not or would not constitute income of the taxpayer;
and

(iv) is not incurred in respect of any dispute or action at law relating to any such claim

asisreferred to in paragraph (ii) or (iii) of this proviso;
[Para. (c) substituted by s. 10 (1) (a) of Act 88 of 1971.]

(cA) anallowancein respect of any amount actually incurred by such person in the course of

the carrying on of his trade, as compensation in respect of any restraint of trade imposed
on any other person who-
)] isanatural person;
(i) is or was alabour broker as defined in the Fourth Schedule (other than a labour
broker in respect of which a certificate of exemption has been issued in terms of

such Schedule);
(iii) isor was a personal service company as defined in the Fourth Schedule; or
(iv) isor was a personal service trust as defined in the Fourth Schedule,

to the extent that such amount constitutes or will constitute income of the person to
whom it is paid: Provided that the amount allowed to be deducted under this paragraph
shall not exceed for any one year the lesser of -
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(@a) so much of such amount so incurred as is equal to such amount divided by the
number of years, or part thereof, during which the restraint of trade shall apply; or
(bb)  one-third of such amount so incurred;
[Para. (cA) inserted by s. 22 (1) (a) of Act 30 of 2000.]

(d)  expenditure actually incurred during the year of assessment on repairs of property
occupied for the purpose of trade or in respect of which income is receivable, including
any expenditure so incurred on the treatment against attack by beetles of any timber
forming part of such property and sums expended for the repair of machinery,
implements, utensils and other articles employed by the taxp ayer for the purposes of his
trade;

(e) saveasprovidedin paragraph 12 (2) of the First Schedule, such sum as the
Commissioner may think just and reasonable as representing the amount by which the
value of any machinery, plant, implements, utensils and articles (other than machinery,
plant, implements, utensils and articles in respect of which a deduction may be granted
under section 12B or 12C) used by the taxpayer for the purpose of his trade has been
diminished by reason of wear and tear or depreciation during the year of assessment:
Provided that -

)] where a deduction has been allowed under paragraph (d), the Commissioner shall
take into consideration the sum allowed under that paragraph in determining the
sum to be allowed under this paragraph;

(i) in no case shall any allowance be made for the depreciation of buildings or other
structures or works of a permanent nature;

(iiA) where any machinery, implement, utensil or article qualifying for an allowance
under this paragraph is mounted on or affixed to any concrete or other foundation
or supporting structure and the Commissioner is satisfied
(aa) that the foundation or supporting structure is designed for such machinery,

implement, utensil or article and constructed in such manner that it is or
should be regarded as being integrated with the machinery, implement,
utensil or article;

(bb)  that the useful life of the foundation or supporting structure is or will be
limited to the useful life of the machinery, implement, utensil or article
mounted thereon or affixed thereto,

the said foundation or supporting structure shall for the purposes of this paragraph

not be deemed to be a structure or work of a permanent nature but shall for the

purposes of this Act be deemed to be a part of the machinery, implement, utensil
or article mounted thereon or affixed thereto;
[Para. (iiA) inserted by s. 12 (1) (a) of Act 85 of 1974.]

(iii) no allowance shall be made under this paragraph in respect of any ship to which
the provisions of section 14 (1) (a) or (b) apply or in respect of any aircraft to
which the provisions of section 14bis (1) (a), (b) or (c) apply;

[Para. (iii) substituted by s. 12 (1) (a) of Act 55 of 1966 and by s. 10 (a) of Act 21 of 1994.]

(iiiA) no allowance shall be made under this paragraph in respect of any machinery,
implement, utensil or article of which the cost has been allowed as a deduction
from the taxpayer's income under the provisions of section 24D;

[Para. (iiiA) inserted by s. 9 (1) (b) of Act 96 of 1981.]

(iv) the value of new or unused machinery, implements, utensils or articles which-

(@a) were used by the taxpayer directly in a process of manufacture or, if
brought into use on or after 15 March 1961, in any other process which in
the opinion of the Commissioner is of asimilar nature or, where the
taxpayer is an agricultural co-operative (as defined in section 27 (9)), for
storing or packing pastoral, agricultural or other farm products or for
subjecting such products to a primary process as defined in the said section
27 (9); and

(bb)  were acquired to replace machinery, implements, utensils or articles which
were damaged or destroyed,

shall be reduced by any amount which has been recovered or recouped as
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contemplated in paragraph (a) of subsection (4) of section 8 or the corresponding
provisions of any previous Income Tax Act in respect of the damaged or destroyed
machinery, implements, utensils or articles and has been excluded from the
taxpayer's income in terms of paragraph (€) of the said subsection or the
corresponding provisions of any previous Income Tax Act, and not included in the
taxpayer'sincome in terms of the proviso to the said paragraph or the
corresponding provisions of any previous Income Tax Act in the current or any
previous year of assessment;

[Para. (iv) substituted by s. 9 (1) (a) of Act 113 of 1977.]

the value of any machinery, implements, utensils or articles used by the taxpayer
for the purposes of his trade shall be increased by the amount of any expenditure
(other than expenditure referred to in paragraph (a)) which is proved to the
satisfaction of the Commissioner to have been incurred by the taxpayer in moving
such machinery, implements, utensils or articles from one location to another;

the value of any machinery, implements, utensils or articles used by the taxpayer
for the purposes of his trade shall be reduced by the amount of any deduction
which may be made under subsection (1) of section 12 or under that subsection as
applied by subsection (3) of t he said section, or under the corresponding
provisions of any previous Income Tax Act or under section 12A (2) or under
section 27 (2) (d);

[Para. (vi) substituted by s. 12 (1) (b) of Act 55 of 1966, by s. 9 (1) (b) of Act 113 of 1977 and by s. 11 (1)

(vii)

(viii)

(b) of Act 121 of 1984.]

where the value of any such machinery, implements, utensils and articles acquired
by the taxpayer on or after 15 March 1984 is for the purposes of this paragraph to
be determined having regard to the cost of such machinery, implements, utensils
and articles, such cost shall be deemed to be the cost which, in the opinion of the
Commissioner, a person would, if he had acquired such machinery, implements,
utensils and articles under a cash transaction concluded at arm's length on the date
on which the transaction for the acquisition of such machinery, implements,
utensils and articles was in fact concluded, have incurred in respect of the direct
cost of the acquisition of such machinery, implements, utensils and articles,
including the direct cost of the installation or erection thereof;

[Para. (vii) added by s. 11 (1) (c) of Act 121 of 1984.]
where in respect of any machinery, implement, utensil or article acquired by the
taxpayer on or after 21 June 1993, a deduction or allowance was previously
granted to a connected person in relation to the taxpayer under this paragraph or
section 12B (1) or 12C (1), or under section 27 (2) (d) prior to the deletion thereof
by section 28 (b) of the Income Tax Act, 1991 (Act 129 of 1991), the allowance
under this paragraph shall be calculated on an amount not exceeding the lesser of
the cost of such machinery, implement, utensil or article to such connected person
or the market value thereof as determined on the date upon which it was acquired
by the taxpayer;

[Para. (viii) added by s. 9 (1) (a) of Act 113 of 1993 and substituted by s. 5 (1) (a) of Act 140 of 1993.]

(ix)

where any such machinery, plant, implement, utensil or article was used by the
taxpayer during any previous financial year or years for the purposes of any trade
carried on by such taxpayer, the receipts and accruals of which were not included
in the income of such taxpayer during such year or years, the Commissioner shall
take into account the period of use of such asseé during such previous year or
years in determining the amount by which the value of such machinery, plant,
implement, utensil or article has been diminished;

[Sub-para. (ix) added by s. 15 (c) of Act 59 of 2000.]

[Para. (e) amended by s. 9 (a) of Act 90 of 1962 and by s. 9 (a) of Act 90 of 1964, substituted by s. 11 (1)
(a) of Act 88 of 1965 and amended by s. 8 (1) (b) of Act 90 of 1988 and by s. 11 (1) (a) of Act 101 of

1990]

()] an allowance in respect of any premium or consideration in the nature of a premium paid
by ataxpayer for-



(ii)
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(iii)
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the right of use or occupation of land or buildings used or occupied for the
production of income or from which income is derived; or
the right of use of any plant or machinery used for the production of income or
from which income is derived; or
the right of use of any motion picture film or any sound recording or advertising
matter connected with such film, if such film, sound recording or advertising
matter is used for the production of income or income is derived therefrom; or
[Sub-para. (ii)bis inserted by s. 9 (b) of Act 90 of 1962.]
the right of use of any patent as defined in the Patents Act, 1978 (Act 57 of 1978),
or any design as defined in the Designs Act, 1993 (Act 195 of 1993), or any trade
mark as defined in the Trade Marks Act, 1993 (Act 194 of 1993), or any copyright
as defined in the Copyright Act, 1978 (Act 98 of 1978), or of any other property
which is of asimilar nature, if such patent, design, trade mark, copyright or other
property is used for the production of income or income is derived therefrom; or

[Sub-para. (iii) substituted by s. 14 (1) (a) of Act 89 of 1969, by s. 13 (b) of Act 129 of 1991 and by s. 20

(9)

(iv)

(a) of Act 53 of 1999.]
the imparting of or the undertaking to impart any knowledge directly or indirectly
connected with the use of such film, sound recording, advertising matter, patent,
design, trade mark, copyright or other property as aforesaid:
[Sub-para. (iv) amended by s. 9 (c) of Act 90 of 1962.]

Provided that-

(a2)

(bb)

(co)

(dd)

the allowance under subparagraph (i), (ii), (ii)bis or (iii) shall not exceed for any
one year such portion of the amount of the premium or consideration so paid asis
equal to the said amount divided by the number of years for which the taxpayer is
entitled to the use or occupation, or one twenty-fifth of the said amount,
whichever is the greater;

[Para. (aa) amended by s. 9 (d) of Act 90 of 1962.]
if the taxpayer is entitled to such use or occupation for an indefinite period, or if,
in the case of any such right of use or occupation granted under an agreement
concluded on or after 1 July 1983, the taxpayer or the person by whom such right
of use or occupation was granted holds a right or option to extend or renew the
original period of such use or occupation, he shall be deemed, for the purposes of
this paragraph, to be entitled to such use or occupation for such period asin the
opinion of the Commissioner represents the probable duration of such use or
occupation; and
[Paa. (bb) substituted by s. 10 (1) (a) of Act 94 of 1983.]
the allowance under subparagraph (iv) shall not exceed for any one year such
portion (not being less than one twenty-fifth) of the amount of the premium or
consideration so paid as the Commissioner may allow having regard to the period
during which the taxpayer will enjoy the right to use such film, sound recording,
advertising matter, patent, design, trade mark, copyright or other property as
aforesaid and any other circumstances which in the opinion of the Commissioner
are relevant;

[Para. (cc) amended by s. 9 (e) of Act 90 of 1962.]
the provisions of this paragraph shall not apply in relation to any such premium or
consideration paid by the taxpayer which does not for the purposes of this Act
constitute income of the person to whomi it is paid, unless such premium or
consideration is paid under awritten agreement formally and finally signed before
10 April 1984 by every party to the agreement;

[Para. (dd) added by s. 11 (1) (d) of Ad 121 of 1984.]

an allowance in respect of any expenditure actually incurred by the taxpayer, in
pursuance of an obligation to effect improvements on land or to buildings, incurred under
an agreement whereby the right of use or occupation of the land or buildings is granted
by any other person, where the land or buildings are used or occupied for the production
of income or income is derived therefrom: Provided that-

0

the aggregate of the allowances under this paragraph shall not exceed the amount
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(iii)

(iv)
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stipulated in the agreement as the value of the improvements or as the amount to
be expended on the improvements or, if no amount is so stipulated, an amount
representing in the opinion of the Commissioner the fair and reasonable value of
the improvemerts;
any such allowance shall not exceed for any one year such portion of the
aggregate of the allowances under this paragraph asis equal to the said aggregate
divided by the number of years (cal culated from the date on which the
improvements are completed, but not more than 25 years) for which the taxpayer
is entitled to the use or occupation;

[Para. (ii) substituted by s. 10 (1) (b) of Act 94 of 1983.]
if the taxpayer is entitled to such use or occupation for an indefinite period, he
shd | for the purposes of this paragraph be deemed to be entitled to such use or
occupation for such period asin the opinion of the Commissioner represents the
probable duration of such use or occupation;
the aggregate of the allowances under this paragraph in respect of any building or
improvements referred to in section 13 (1) or (4) or 27 (2) (b) shall not exceed the
cost (after the deduction of any amount which has been set off against the cost of
such building or improvements under section 13 (3) or section 27 (4)) to the
taxpayer of such building or improvements less the aggregate of the allowancesin
respect of such building or improvements made to the taxpayer under the said
section 13 (1) or (4) or 27 (2) (b) or the corresponding provisions of any previous
Income Tax Act;

[Para. (iv) added by s. 9 (f) of Act 90 of 1962 and substituted by s. 9 (1) (c) of Act 113 of 1977.]

(V)

(vi)

where expenditure has been incurred by the taxpayer in respect of the cost of any
improvements to land or buildings (ot her than improvements consisting of any
building or improvements referred to in paragraph (iv) of this proviso or in section
13his and other than any residential unit referred to in section 13ter) and such
expenditure or a portion thereof has qualified or will qualify for deduction from
the taxpayer's income by way of a deduction of expenditure or an allowance in
respect of expenditure under any other provision of this Act, the aggregate of the
allowances under this paragraph in respect of such improvements shall not exceed
the amount or value referred to in paragraph (i) of this proviso less an amount
equal to the aggregate of the amounts which have so qualified or will so qualify
for deduction from the taxpayer's income under the said other provision, whet her
in the current or any preceding or subsequent year of assessment;

[Para. (v) added by s. 7 (1) (a) of Act 91 of 1982.]
the provisions of this paragraph shall not apply in relation to any such expenditure
incurred under an agreement concluded on or after 1 July 1983, if the value of
such improvements or the amount to be expended on such improvements, as
contemplated in paragraph (h) of the definition of ‘gross income' in section 1, does
not for the purposes of this Act constitute income of the pa'son to whom the right
to have such improvements effected has accrued, unless the expenditure was
incurred pursuant to an obligation to effect improvements in terms of a Public
Private Partnership;

[Para. (vi) added by s. 10 (1) (c) of Act 94 of 1983 and substituted by s. 16 (1) (b) of Act 32 of 2004.]

(vii)

if during any year of assessment the agreement whereby the right of use or

occupation of the land or buildings is granted is terminated before expiry of the

period to which that taxpayer wasinitially entitled to the use or occupation, as

contemplated in paragraph (ii), so much of the allowance which may be allowed

under this paragraph, which has not yet been allowed in that year or any previous

year of assessment, shall be allowable as a deduction in that year of assessment.
[Para. (vii) added by s. 16 (1) (c) of Act 32 of 2004.]

(gA) an alowance in respect of any expenditure (other than expenditure which has qualified in
whole or part for deduction or allowance under any of the other provisions of this section
or the corresponding provisions of any previous Income Tax Act) actually incurred by the
taxpayer-
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in devising or developing any invention as defined in the Patents Act, 1978 (Act
57 of 1978), or in creating or producing any design as defined in the Designs Act,
1993 (Act 195 of 1993), or any trade mark as defined in the Trade Marks Act,
1993 (Act 194 of 1993), or any copyright as defined in the Copyright Act, 1978
(Act 98 of 1978), or any other property which is of a similar nature; or

[Sub-para. (i) substituted by s. 13 (c) of Act 129 of 1991 and by s. 20 (b) of Act 53 of 1999.]

(ii)

in obtaining any patent or the restoration of any patent under the Patents Act,
1978, or the registration of any design under the Designs Act, 1993, or the
registration of any trade mark under the Trade Marks Act, 1993, or under similar
laws of any other country; or

[Sub-para. (ii) substituted by s. 20 (b) of Act 53 of 1999 and by s. 15 (d) of Act 59 of 2000.]

(iii)

in acquiring by assignment from any other person any such patent, design, trade
mark or copyright or in acquiring any other property of a similar nature or any
knowledge connected with the use of such patent, design, trade mark, copyright or
other property or the right to have such knowledge imparted,

[Sub-para. (iii) substituted by s. 9 (1) (b) of Act 113 of 1993.]

if such invention, patent, design, trade mark, copyright, other property or knowledge, as
the case may be, is used by the taxpayer in the production of hisincome or incomeis
derived by him therefrom: Provided that-

(a2)

where such expenditure exceeds R5 000, and was incurred-

(A)  before 29 October 1999, the allowance shall not exceed for any one year
such portion of the amount of the expenditure asis equal to such amount
divided by the number of years, which in the opinion of the Commissioner,
represents the probable duration of use of the invention, patent, design,
trade mark, copyright, other property or knowledge, or four per cent of the
said amount, whichever is the greater;

(B)  on or after 29 October 1999, the allowance shall not for any one year
exceed an amount egual to-

(AA)  five per cent of the amount of the expenditure in the case of any
invention, patent, trade mark, copyright or other property of a
similar nature or any knowledge connected with the use of such
invention, patent, trade mark, copyright or other property or the
right to have such knowledge imparted; or

(BB) 10 per cent of the amount of the expenditure in the case of any
design or other property of asimilar nature or any knowledge
connected with the use of such design or other property or the
right to have such knowledge imparted,;

[Para. (aa) amended by s. 9 (1) of Act 36 of 1996, substituted by s. 20 (c) of Act 53 of 1999 and amended

(bb)

(co)

by s. 14 (1) (a) of Act 30 of 2002.]

where such expenditure was incurred before the commencement of the year of
assessment in question the allowance shall be calculated on the amount of such
expenditure, less an amount equivalent to the sum of the allowances to which the
taxpayer was entitled under this paragraph and the allowances to which, in the
opinion of the Commissioner, the taxpayer would have been entitled under this
paragraph if this paragraph had been applicable, in respect of such exp enditure in
respect of previous years of assessment, including any year of assessment under
any previous Income Tax Act;
[Para. (bb) substituted by s. 10 (1) (€) of Act 94 of 1983.]
no allowance shall be made in respect of any such invention, patent, design, trade
mark, copyright or other property or knowledge so acquired or obtained by the
taxpayer on or after 24 June 1988, but prior to 1 July 1993 from any other person
who is aresident of the Republic or who is ordinarily resident in a neighbouring
country (or, in the case of a company, is incorporated or has its place of effective
management in a neighbouring country), if-
(A) thetaxpayer or such other person is a company and such other person or

the taxpayer, as the case may be, isinterested in more than 50 per cent of
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any class of sharesissued by such company, whether directly as a
shareholder in that company or indirectly as a shareholder in any other
company; or
(B)  both the taxpayer and such other person are companies and any third

person is interested in more than 50 per cent of any class of shares issued
by one of those companies and in more than 50 per cent of any class of
shares issued by the other company, whether directly as a shareholder in
the company by which the sharesin question were issued or indirectly as a
shareholder in any other company;

[Para. (cc) added by s. 8 (1) (c) of Act 90 of 1988 and amended by s. 9 (1) (c) of Act 113 of 1993 and by s.

15 (e) of Act 59 of 2000.]

(dd)  where any such invention, patent, design, trade mark, copyright or other property
or knowledge was so acquired or obtained by the taxpayer on or after 1 July 1993
from any other person who is a resident of the Republic or who is ordinarily
resident in a neighbouring country (or, in the case of a company, is incorporated
or hasits place of effective management in a neighbouring country), and who is a
connected person in relation to the taxpayer, the allowance under this paragraph
shall be calculated on an amount not exceeding the lesser of the cost of such
invention, patent, design, trade mark, copyright or other property or knowledge to
such connected person or the market value thereof as determined on the date upon
which such invention, patent, design, trade mark, copyright or other property or
knowledge was acquired or obtained by the taxpayer;

[Para. (dd) added by s. 9 (1) (d) of Act 113 of 1993 and substituted by s. 5 (1) (b) of Act 140 of 1993 and
by s. 15 (f) of Act 59 of 2000.]

(ee) no alowance shall be made in respect of any expenditure incurred by such
taxpayer on or after 29 October 1999, in respect of the acquisition from any other
person of any trade mark or other property of a similar nature or any knowledge
connected with the use of such trade mark or the right to have such knowledge
imparted;

[Para. (ee) added by s. 20 (d) of Act 53 of 1999.]

(ff) no deduction shall be allowed under this paragraph in respect of any expenditure
incurred by the taxpayer during any year of assessment commencing on or after 1
January 2004;

[Para. (ff) added by s. 27 (1) (b) of Act 45 of 2003.]
[Para. (gA) inserted by s. 12 (1) (c) of Act 55 of 1966, substituted by s. 14 (1) (b) of Act 89 of 1969 and
amended by s. 10 (1) (d) of Act 94 of 1983.]

(oB) expenditure (other than expenditure which has qualified in whole or part for deduction or
allowance under any of the other provisions of this section) actually incurred by the
taxpayer during the year of assessment in obtaining the extension of the term of any
patent under the Patents Act, 1978 (Act 57 of 1978), or the extension of the registration
period of any design under the Designs Act, 1993 (Act 195 of 1993), or the renewal of
the registration of any trade mark under the Trade Marks Act, 1993 (Act 194 of 1993), or
under similar laws of any other untry, if such patent, design or trade mark is used by
the taxpayer in the production of hisincome or income is derived by him therefrom:
Provided that no deduction shall be allowed under this paragraph in respect of any
expenditure incurred during any year of assessment commencing on or after 1 January
2004,

[Para. (gB) inserted by s. 12 (1) (c) of Act 55 of 1966, amended by s. 14 (1) (c) of Act 89 of 19609,
substituted by s. 13 (d) of Act 129 of 1991, by s. 20 () of Act 53 of 1999 and by s. 15 (g) of Ad 59 of
2000 and amended by s. 27 (1) (c) of Act 45 of 2003.]

(0C) an alowance in respect of any expenditure actually incurred by the taxpayer during any
year of assessment commencing on or after 1 January 2004 to acquire (otherwise than by
way of devising, developing or creating) any-

(i invention or patent as defined in the Patents Act, 1978 (Act 57 of 1978);

(i) design as defined in the Designs Act, 1993 (Act 195 of 1993);
(iii) copyright as defined in the Copyright Act, 1978 (Act 98 of 1978);
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(iv) other property which is of asimilar nature (other than Trade Marks as defined in
the Trade Marks Act, 1993 (Act 194 of 1993); or

(V) knowledge connected with the use of such patent, design, copyright or other
property or the right to have such knowledge imparted,

which shall be allowed during the year of assessment in which that invention, patent,

design, copyright, other property or knowledge is brought into use for the first time by

the taxpayer for the purposes of the taxpayer's trade: Provided that-

(@a) where that expenditure actually incurred by the taxpayer exceeds R5 000, that
allowance shall not exceed in any year of assessment-

(A) five per cent of the amount of the expenditure in respect of any invention, patent,
copyright or other property of a similar nature or any knowledge connected with
the use of such invention, patent, copyright or other property or the right to have
such knowledge imparted; or

(B) 10 per cent of the amount of the expenditure in respect of any design or other

property of asimilar nature or any knowledge connected with the use of
such design or other property or the right to have such knowledge
imparted;

[Para. (aa) substituted by s. 16 (1) (€) of Act 32 of 2004.]

(bb)  where any such invention, patent, design, copyright or other property or
knowledge was acquired from any person who is a connected person in relation to
the taxpayer, the allowance under this paragraph shall be calculated on an amount
not exceeding the lesser of the cost to that connected person of acquiring,
devising, developing or creating that invention, patent, design, copyright or other
property or knowledge or the market value of that invention, patent, design,
copyright or other property or knowledge as determined on the date upon which it
was acquired by the taxpayer;

[Para. (bb) substituted by s. 16 (1) (€) of Act 32 of 2004.]

[Para. (gC) inserted by s. 9 (1) (d) of Act 113 of 1977, deleted by s. 15 (h) of Act 59 of 2000, inserted by s.

(h)

27 (1) (d) of Act 45 of 2003 and amended by s. 16 (1) (d) of Act 32 of 2004.]

such allowance in respect of amounts included in the taxpayer's gross income under

paragraph (g) or paragraph (h) of the definition of 'grossincome’ in section 1 as the

Commissioner may deem reasonable having regard to any special circumstances of the

case and, in the case of an amount so included under the said paragraph (h), to the

original period for which the right of use or occupation was granted or, in the case of any
amount so included under the said paragraph (h) in conseguence of an agreement
concluded on or after 1 July 1983, to the number of years taken into account in the
determination of the relevant allowance granted to any other person under the provisions
of paragraph (g) of this section: Provided that where there has on or after the twenty-
ninth day of March, 1972, accrued to the taxpayer the right to have improvements
effected on land or to buildings by any other person and an amount is required to be
included in the taxpayer's gross income under the said paragraph (h) with respect to such
improvements, no allowance shall be made to the taxpayer under this paragraph in
respect of such amount, if-

)] the taxpayer or such other person is a company and such other person or the
taxpayer, as the case may be, isinterested in more than fifty per cent of any class
of shares issued by such company, whether directly as a shareholder in that
company or indirectly as a shareholder in any other company; or

(i) both the taxpayer and such other person are companies and any third person is
interested in more than fifty per cent of any class of shares issued by one of those
companies and in more than fifty per cent of any class of sharesissued by the
other company, whether directly as a shareholder in the company by which the
shares in question were issued or indirectly as a shareholder in any other
company;

[Para. (h) substituted by s. 8 (1) (a) of Act 90 of 1972 and amended by s. 10 (1) (f) of Act 94 of 1983.]
(hA) so much of any amount (other than an amount in respect of which any deduction or

allowance has been or will be granted under any other provision of this Act) paid in cash
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during any year of assessment by ataxpayer engaged in mining, prospecting, quarrying

or similar operations to a compary, society, association of persons or trust referred to in

section 10 (1) (cH) to be used for the purposes contemplated in that section as does not
exceed an amount determined in accordance with the formula:

A-B+C

D,

in which formulain respect of each mine

‘A represents the amount determined by a person designated by the Minister of
Minerals and Energy of the estimated costs to be incurred at the time that or after
operations on the mine or part of the mine are discontinued in order todischarge
the obligations imposed in terms of any law which regulates mining operations
(other than costs which were required in terms of any law to be incurred on an
ongoing basis during the life of that mine or part of that mine;

‘B’ means the market value of the assets held by the company, society, association or
trust in respect of that mine on the date of the determination of the estimated costs
in symbol 'A’;

'C means the amount paid in cash by that taxpayer to such company, such association
company, society or trust at any time before the date contemplated in symbol ‘B’
which has not been alowed as a deduction in terms of this paragraph in any year
of assesment; and

‘D' represents the estimated remaining life of that mine in number of years as
determined by a person contemplated in symbol 'A":

Provided that so much of the amount so paid in cash by that taxpayer as exceeds the

deduction alowable in terms of this paragraph shall, for the purposes of this paragraph,

be deemed to be an amount paid by the taxpayer in cash to that company, society,
association or trust in the immediately succeeding year of assessment to be used for the
purpose contemplated in section 10 (1) (cH);

[Para. (hA) inserted by s. 13 (€) of Act 129 of 1991 and substituted by s. 12 (a) of Act 28 of 1997 and by s.

(i)

27 (1) (e) of Act 45 of 2003.]
the amount of any debts due to the taxpayer which have during the year of assessment
become bad, provided such amount is included in the current year of assessment or was
included in previous years of assessment in the taxpayer's income;

[Para. (i) substituted by s. 14 (1) (d) of Act 89 of 1969, by s. 10 (1) (g) of Act 94 of 1983 and by s. 9 (1) ()

()

of Act 113 of 1993.]
such an alowance as may be made each year by the Commissioner in respect of such
debts due to the taxpayer as he considers to be doubtful: Provided that such allowance
shall be included in the income of the taxpayer in the following year of assessment;

[Para. (j) substituted by s. 14 (1) (e) of Act 89 of 1969 and amended by s. 10 (1) (h) of Act 94 of 1983.]

(k)

()] any sum contributed during the year of assessment to any pension fund by way of
current contribution by any person who holds any office or employment, where
such contribution is made by reason of the holding of such office or employment,
or by any person who is a partner referred to in paragraph (ii) (ee) of the proviso
to paragraph (c) of the definition of 'pension fund' in section 1: Provided that the
total deduction to be allowed in respect of the total contributions by such person to
any one or more pension fund or funds shall not in the year of assessment exceed
the greater of R1 750 or 7,5 per cent of the remuneration (being the income or part
thereof referred to in the definition of 'retirement-funding employment' in section
1) derived by such person during such year in respect of his retirement-funding
employment;

[Sub-para. (i) substituted by s. 5 (a) of Act 101 of 1978, amended by s. 8 (1) (a) of Act 104 of 1979 and by
s. 9 (1) (c) of Act 96 of 1981, substituted by s. 10 (1) (i) of Act 94 of 1983 and amended by s. 30 (1) of Act

30 of 1998.]

(i) any sum paid during the year of assessment to any pension fund by any person
who, as a member of such fund, has in terms of the rules governing such fund
undertaken to pay such sum in respect of any past period which is to be reckoned
as pensionable service of that member:
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Provided that-

(a2)

(bb)

(co)

(dd)

the deduction to be allowed in respect of any sums so paid shall not in the year of
assessment exceed the sum of R1 800;
[Para. (aa) amended by s. 11 (1) (e) of Act 121 of 1984.]
any amount, being a portion of a sum so paid, which has been disallowed solely
by reason of the fact that it exceeds the amount of the deduction allowable in
respect of the year of assessment shall be carried forward and be deemed for the
purposes of this paragraph to be a sum so paid in the next succeeding year of
assessment;

[Para. (bb) added by s. 9 (1) (e) of Act 96 of 1981.]
the provisions of this subparagraph shall apply for the purpose of determining the
taxpayer's total taxable income for any year of assessment ended or ending on or
after 28 February 1981 whether such taxable income is derived from the carrying
on of any trade or otherwise;

[Para. (cc) added by s. 10 (1) (j) of Act 94 of 1983.]
no deduction shall be made under this paragraph in respect of so much of any
amount carried forward in terms of paragraph (bb) of this proviso as has been
accounted for under paragraph (d) of the definition of ‘formula B' in paragraph 1
of the Second Schedule or the first proviso to paragraph 6 of that Schedule;

[Para. (dd) added by s. 10 (1) (j) of Act 94 of 1983.]

[Para. (k) amended by s. 8 (a) of Act 72 of 1963 and substituted by s. 12 (1) (d) of Act 55 of 1966, by s. 9
(a) of Act 65 of 1973, by s. 9 (a) of Act 69 of 1975 and by s. 9 (1) (e) of Act 113 of 1977 and amended by

0]

s. 9 (1) (d) of Act 96 of 1981.]

any sum contributed by an employer during the year of assessment for the benefit of his
employees to any pension fund, provident fund or benefit fund (other than afund
contemplated in paragraph (a) of the definition of 'benefit fund'): Provided that-

(i)

(ii)

(iii)

(iv)

(V)

in respect of any lump sum contribution, the Commissioner may determine that
the said sum shall be deducted in a series of annual instalments, so that only a
portion thereof is deducted in the year of assessment in which it is contributed,
and the residue in such subsequent years of assessment and in such proportions as
the Commissioner may determine, until the contribution is extinguished,;

if the contributions (including any lump sum payments) made by the employer in
respect of any employee during any year of assessment to such funds exceed an
amount equal to ten per cent of the approved remuneration of such employee for
such year of assessment, and the Commissioner is satisfied that the aggregate of
such contributions and the total remuneration accrued during such year of
assessment to such employee in respect of his employment by the enployer is
excessive or unjustifiable in relation to the value of the services rendered by such
employee to the employer, and having regard to other benefits, if any, derived by
him from his employment by the employer, only so much of such contribution as
appears to the Commissioner to be reasonable, but not less than an amount equal
to ten per cent of the approved remuneration of such employee for such year of
assessment, shall be allowed to be deducted under this paragraph;

for the purposes of paragraph (ii) of this proviso 'approved remuneration’, in
relation to any employee for any year of assessment, means so much of the total
remuneration accrued to such employee during such year of assessment in respect
of his employment by the employer concerned as the Commissioner considers to
be fair and reasonable in relation to the value of the services rendered by such
employee during such year of assessment to the employer and having regard to
other benefits, if any, derived by him from his employment by the employer;
where any contributions are made to any such fund by the members of a
partnership in their capacity as employers, the references in paragraph (ii) of this
proviso to an employer shall be construed as applying to the partnership as though
its members were one person;

the references in this paragraph to employees or any employee shall, where the
employer is a partnership and contributions are made by the employer to a pension
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fund, be construed as including references to any member of such partnership who

was previously an employee in the undertaking carried on by the partnership and

who has been permitted to retain his membership of such pension fund as
contemplated in paragraph (ii) (ee) of the proviso to paragraph (c) of the definition
of ‘pension fund' in section 1, and, for the purposes of paragraphs (ii) and (iii) of
this proviso ‘approved remuneration’, in relation to such member, shall be
construed as including the amount of his pensionable emoluments referred to in
the sad paragraph (ii) (ee);

[Para. (v) substituted by s. 10 (1) (k) of Act 94 of 1983.]

(vi) any decision of the Commissioner under this paragraph, not being a decision
under paragraph (i) of this proviso, shall be subject to objection and appeal;

[Para. (1) substituted by s. 8 (1) (b) of Act 104 of 1979 and amended by s. 30 (1) (b) of Act 30 of 1998.]

(IA) anamount equal to the market value of any qualifying equity share granted to an

employee of that person as contemplated in section 8B, as determined on the date of grant
as defined in that section, which appliesin lieu of any other deduction which may
otherwise be allowed to that person or any other person in respect of the granting of that
share: Provided that the deduction under this paragraph may not during any year of
assessment in aggregate exceed R3 000 in respect of al qualifying equity shares granted
to a single employee and so much as exceeds R3 000 may be carried forward to the
immediately succeeding year of assessment and that excess is deemed to be the market
value of qualifying equity shares granted to the relevant employee during that
immediately succeeding year for purposes of this paragraph;

[Para. (IA) inserted by s. 16 (1) (f) of Act 32 of 2004.]

(m) any amount paid by way of annuity during the year of assessment by any taxpayer-

()] to aformer employee who has retired from the taxpayer's employ on grounds of
old age, ill health or infirmity; or

(i) to a person who was for a period of at least five years a partner in an undert aking
carried on by the taxpayer and who retired from the partnership in respect of that
undertaking on grounds of old age, ill health or infirmity, provided that the
amount so paid to such person is reasonable, having regard to the services
rendered by such person as a partner in such undertaking prior to his retirement
and the profits made in such undertaking, and that the said amount does not
represent consideration payable to such person in respect of hisinterest in the
partnership; or

[Sub-para. (ii) substituted by s. 9 (1) (f) of Act 113 of 1993.]

(iii) to any person who is dependent for his maintenance upon aformer employee or a
former partner in an undertaking carried on by the taxpayer or (where such former
employee or former partner is deceased) was so dependent immediately prior to
his death:

Provided that the deduction under subparagraph (iii) shall not exceed in respect of the
persons so dependent on any one retired or deceased employee or former partner, the sum
of R2 500;
[Para. (m) substituted by s. 14 (1) (f) of Act 89 of 1969 and by s. 5 (b) of Act 101 of 1978 and amended by
s. 9 (1) (f) of Act 96 of 1981 and by s. 11 (1) (f) of Act 121 of 1984.]

(n) (aa) so much of thetotal current contributions to any retirement annuity fund or funds
made during the year of assessment by any person as a member of such fund or
funds as does not in the case of the taxpayer exceed the greatest of -

(A) 15 per cent of an amount equal to the amount remaining after deducting
from, or setting off against, the income derived by the taxpayer during the
year of assessment (excluding income derived from any retirement-funding
employment (being the income or part thereof referred to in the definition
of 'retirement-funding employment' in section 1)) the deductions or
assessed |osses admissible against such income under this Act (excluding
this paragraph, sections 17A, 18, 18A and 19 (3) of this Act and paragraph
12 (1) (c) to (i), inclusive, of the First Schedule); or

[Item (A) substituted by s. 8 (1) (d) of Act 90 of 1988, by s. 11 (1) (b) of Act 101 of 1990, by s. 9 (1) (g) of
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Act 113 of 1993 and by s. 20 (f) of Act 53 of 1999.]

(B)  theamount, if any, by which the amount of R3 500 exceeds the amount of
any deduction to which the taxpayer is entitled under paragraph (k) (i) in
respect of the said year; or

(C)  theamount of R1 750;

[Sub-para. (aa) amended by s. 5 (c) of Act 101 of 1978, substituted by s. 8 (1) (c) of Act 104 of 1979 and
amended by s. 10 (1) (I) and (m) of Act 94 of 1983.]

(bb) so much of the total of any contributions to any retirement annuity fund or funds
made during the year of assessment by any person as a member of such fund or
funds as does not exceed R1 800 in the case of the taxpayer, where such
contributions are made under conditions prescribed in the rules of the fund
whereby a member who has discontinued his contributions prematurely is entitled
to be reinstated as a full member thereof and the current contributions to the fund
have been paid in full:

[Sub-para. (bb) subgtituted by s. 5(d) of Act 101 of 1978 and amended by s. 7 (1) (b) and (c) of Act 91 of
1982, by s. 10 (1) (n) and (0) of Act 94 of 1983 and by s. 11 (1) (g) of Act 121 of 1984.]

Provided that -

)] no deduction shall be made under subparagraph (aa) in respect of any amount
paid into aretirement annuity fund for the benefit of a member of such fund where
such amount is a lump sum benefit derived by the member from a pension fund, a
provident fund or aretirement annuity fund and that amount has under the
provisions of paragraph 6 (a), (b) or (c) of the Second Schedule qualified for
deduction from any amount to be included in the member's gross income;

(i) the deductions in terms of subparagraph (aa) shall not exceed an amount equal to
the amount remaining after deducting from or setting off against the income
derived by the taxpayer during the year of assessment the deductions and assessed
|osses admissible against such income under this Act (excluding the said
subparagraph, sections 17A and 19 (3) of this Act and paragraph 12 (1) (c) to (i),
inclusive, of the First Schedule);

[Para. (ii) substituted by s. 9 (1) (h) of Act 113 of 1993 and by s. 20 (g) of Act 53 of 1999.]

(iii) any current contributions (excluding any amount referred to in paragraph (i) of
this proviso) to any retirement annuity fund or funds which are made by such
person as a member of such fund or funds during a year of assessment and do not
qualify for deduction from his income for that year under subparagraph (aa) shall
be carried forward and, except to the extent that such contributions have been
accounted for under paragraph (d) of the definition of ‘formula B' in paragraph 1
of the Second Schedule or the first proviso to paragraph 6 of that Schedule, be
deemed for the purposes of the said subparagraph to be current contributions made
to the fund or funds in question during the next succeeding year of assessment;

(iv) no deduction shall be made under subparagraph (bb) in respect of any contribution
relating to any year of assessment which, if such contribution had been made
during that year, would not have qualified for deduction under this paragraph, as
applicablein relation to the said year;

(V) any amount being a portion of a contribution made as contemplated in
subparagraph (bb) and which has been disallowed solely by reason of the fact that
it exceeds the amount of the deduction allowable in respect of the year of
assessment, shall be carried forward and be deemed for the purposes of the said
paragraph to be a contribution so made in the next succeeding year of assessment;

(vi) the provisions of this paragraph shall apply for the purpose of determining the
taxpayer'stotal taxable income whether derived from the carrying on of any trade
or otherwise;

(vil) ...

[Para. (vii) added by s. 8 (1) (e) of Act 90 of 1988, substituted by s. 8 (1) (b) of Act 70 of 1989 and deleted
by s. 12 (1) (b) of Act 21 of 1995.]
(viii) where any such contribution was allowed as a deduction to a person, no deduction
in respect of such contribution shall be allowed to such person's spouse;
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[Para. (viii) added by s. 11 (1) (d) of Act 101 of 1990 and substituted by s. 12 (1) (c) of Act 21 of 1995.]

(ix)

any such contribution which has been made by a married woman to any such fund
of which she became a member before 1 March 1992 shall, at the option of such
married woman, be deemed for the purposes of this paragraph as applicable in any
year of assessment ending not later than 28 February 1997 to be a contribution
made by such married woman's husband as a member of such fund;

[Para. (ix) added by s. 11 (1) of Act 141 of 1992.]

[Para. (n) amended by s. 8 (b) of Act 72 of 1963, substituted by s. 12 (1) (€) of Act 55 of 1966 and by s. 9
(a) of Act 76 of 1968, amended by s. 9 (b) of Act 65 of 1973 and by s. 9 (b) of Act 69 of 1975, substituted
by s.9 (1) (f) of Act 113 of 1977 and amended by s. 10 (1) (p) of Act 94 of 1983.]
at the election of the taxpayer, an amount by which the cost to that taxpayer of any

depreciable asset-

(0)

(i)
(ii)

which qualified for a capital allowance or deduction in terms of section 11 (€),
12B, 12C, 12E, 14 or 14hbis; and

the expected useful life of which for tax purposes did not exceed ten years as
determined on the date of original acquisition,

exceeds the sum of the amount received or accrued from the alienation, loss or
destruction, of that asset and the amount of any such capital allowance or deduction
allowed in respect of that asset in that year or any previous year of assessment: Provided
that for the purposes of this paragraph-

(a2)

(bb)

(cc)

(dd)

the cost of any plant, machinery, implements, utensils or articles shall be deemed
to be the actual cost plus the amount by which the value of such plant, machinery,
implements, utensils or articles has been increased in terms of paragraph (v) of the
proviso to paragraph (e) less the amount by which such value has been reduced in
terms of paragraph (iv) of that proviso;

[Para. (aa) substituted by s. 9 (1) (a) of Act 16 of 2004.]
the actual cost of any plant, machinery, implement, utensil or article acquired by
the taxpayer on or after 15 March 1984 shall be deemed to be the cost of that
plant, machinery, implement, utensil or article as determined under paragraph (vii)
of the proviso to paragraph (e);

[Para (bb) substituted by s. 9 (1) (a) of Act 16 of 2004.]
the cost of any aircraft in respect of which any allowance has been made to the
taxpayer under section 14bis shall be deemed to be the actual cost less any amount
(not being an amount which has been included in the income of the taxpayer for
any year of assessment in terms of section 8 (4) (i)) by which the cost or estimated
cost price of such aircraft has in the calculation of such allowance been reduced in
terms of section 14bis (2) (a);
the cost of any ship in respect of which any allowance has been made to the
taxpayer under the provisions of section 14 shall be deemed to be the actual cost
less any amount (not being an amount which has been included in the income of
the taxpayer for any year of assessment in terms of section 8 (4) (d)) by which the
cost or estimated cost price of such ship hasin the calculation of such allowance
been reduced in terms of the definition of "adjustable cost' or 'adjustable cost price'
in section 14 (2);

[Para. (0) substituted by s. 11 (1) (b) of Act 88 of 1965, by s. 12 (1) (f) of Act 55 of 1966 and by s. 14 (1)
(g) of Act 89 of 1969 and amended by s. 12 (1) (b) of Act 85 of 1974, by s. 9 (1) (g) of Act 113 of 1977, by
s. 9(1) (g) of act 96 of 1981, by s. 7 (1) (d) of Act 91 of 1982, by s. 10 (1) (q) of Act 94 of 1983, by s. 11
(2) (h) of Act 121 of 1984, by s. 10 of Act 85 of 1987, by s. 8 (1) (f) of Act 90 of 1988, by s. 11 (1) (e) of
Act 101 of 1990, by s. 10 (b) of Act 21 of 1994, by s. 22 (1) (b) and (c) of Act 30 of 2000, by s. 15(i) of
Act 59 of 2000, by s. 10 (1) (b), (c), (d) and (€) of Act 19 of 2001 and by s. 27 (1) of Act 60 of 2001 and

(p)

substituted by s. 27 (1) (f) of Act 45 of 2003.]

expenditure (other than expenditure in respect of which any deduction or allowance has
been or will be granted under any other provision of this Act) incurred during the year of
assessment by any taxpayer-

(i)

for the purpose of scientific research undertaken by him for the development of
his business, if such expenditure is not of a capital nature; or
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(i) by way of contributions to any association, institute, college or university, to be
used in scientific research relating to the taxpayer's own business, if the Council
for Scientific and Industrial Research certifies to the Commissioner that it
approves the proposals of such association, institute, college or university in
regard to such research and that it is satisfied that such contributions will be used
in such research:

Provided that no deduction shall be allowed under this paragraph in respect of any
expenditure incurred during any year of assessment commencing on or after 1 January
2004,

[Para. (p) amended by s. 8 (1) (g) of Act 90 of 1988 and by s. 27 (1) (g) of Act 45 of 2003.]

()

save as provided in paragraph 12 (2) of the First Schedule, if expenditure of a capital

nature (other than expenditure in respect of which any deduction or alowance has been

or will be granted under any other provision of this Act) has been incurred by ataxp ayer

for the purpose of scientific research undertaken by him for the development of his

business, and the Council for Scientific and Industrial Research certifies to the

Commissioner that during the year of assessment in question such research was carried

on and was financed by such expenditure, an amount in respect of the year of assessment

in which such research commenced and of any succeeding year of assessment cal culated

at the rate of 25 per cent of such expenditure: Provided that-

)] the total deduction under this paragraph shall not exceed the amount of such
expenditure; and

(i) if in any year of assessment the taxpayer discontinues such research or if the

Council for Scientific and Industrial Research is unable, in respect of any year of
assessment, to certify as provided in the foregoing provisions of this paragraph,
there shall be included in the taxpayer's income for that year of assessment the
total of the deductions under this paragraph or the corresponding provisions of any
previous Income Tax Act, whether in the current or any previous year of
assessment, less onetenth of the amount of such expenditure in respect of each
completed period of one year, not exceeding ten, contained in the period during
which such research was carried on;

(iii) no deduction shall be allowed under this paragraph in respect of any expenditure

incurred during any year of assessment commencing on or after 1 January 2004;
[Sub-para. (iii) added by s. 27 (1) (h) of Act 45 of 2003.]

[Para. (g) amended by s. 10 (1) (r) of Act 94 of 1983 and by s. 9 (1) (i) of Act 113 of 1993.]

()

[Para. (r) amended by s. 9 (g) of Act 90 of 1962 and by s. 8 (c) of Act 72 of 1963, substituted by s. 11 (a)
of Act 95 of 1967, deleted by s. 10 (a) of Act 52 of 1970, inserted by s. 27 (1) (i) of Act 45 of 2003 and

(Nbis

deleted by s. 16 (1) (a) of Act 32 of 2004.]

[Para. (r)bis inserted by s. 9 (b) of Act 90 of 1964 and deleted by s. 11 (b) of Act 95 of 1967.]

)

in the case of a company the shares of which are ‘property shares' as defined in section 47
of the Collective Investment Schemes Control Act, 2002, the dividends (other than those
distributed out of profits of a capital nature) distributed by such company during the year
of assessment on shares included in a portfolio comprised in any collective investment
scheme in property managed or carried on by any company registered as a manager under
section 42 of that Act for the purposes of Part V of that Act;.

[Para. (s) substituted by s. 14 (1) (h) of Act 89 of 1969, by s. 12 (b) of Act 28 of 1997 and by s. 19 (1) (a)

(t)

of Act 74 of 2002.]
in the case of any taxpayer (excluding any taxpayer who derives income from the sale of
immovable property to persons who are not employed by him) who during any year of
assessment incurs expenditure in connection with the erection of any dwelling or who, for
the purpose of financing in whole or in part the erection by any person during the said
period of any dwelling, advances or donates to any person any amount during any such
year of assessment, and who satisfies the Commissioner that that dwelling will be
occupied exclusively by persons or the households of persons who are his employees and
are employed by him for the purposes of his trade (other than mining or farming), an
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allowance in respect of the said year of assessment equal to 50 per cent of the expenditure

so incurred or of the amount so advanced or donated: Provided that-

0] where any company is mainly engaged in the provision of housing facilities for
the employees of its sole or principal shareholder or for the employees of any
other company the shares in which are held wholly by the sole or principal
shareholder in such firstmentioned company, the employees of such shareholder
or such other company, as the case may be, shall for the purposes of this
paragraph be deemed to be the employees also of such firstmentioned company;

[Para. (i) substituted by s. 10 (1) (s) of Act 94 of 1983.]
(i) the aggregate of all the allowances made under this paragraph or the
corresponding provisions of any previous Income Tax Act in respect of the
erection of any one dwelling shall not exceed the sum of R6 000;

[Para. (ii) substituted by s. 9 (c) of Act 69 of 1975 and by s. 9 (1) (h) of Act 113 of 1977 and amended by s.

8 of Act 104 of 1980 and by s. 7 (1) (e) of Act 91 of 1982.]

(iii) if in any year of assessment any dwelling in relation to the erection of which an

allowance has been made to any taxpayer under this paragraph or the
corresponding provisions of any previous I ncome Tax Act, whether in the current
or any previous year of assessment, is occupied by any person or by the household
of any person who is not an employee of that taxpayer, there shall be included in
the income of the said taxpayer for the current year of assessment the amount of
such allowance less an amount equal to onetenth of the said allowance in respect
of each completed period of one year, but not exceeding ten years, during which
such dwelling was occupied by an employee or the household of an employee of
that taxpayer,
and for the purposes of this paragraph 'employee’ in relation to any taxpayer does not
include any person who is arelative of that taxpayer or who, if the taxpayer isa
company, is a shareholder (or arelative of ashareholder) in that company or in any
company which is associated with that company by virtue of shareholding, not being a
shareholder who holds all his shares in that company solely because he is employed by
that company and who will, in terms of the articles of association of that company, not be
entitled to continue to hold those shares after he ceases to be so employed,;

[Para. (t) amended by s. 8 (d) of Act 72 of 1963, substituted by s. 9 (b) of Act 76 of 1968 and amended by
s. 8 (1) (b) of Act 90 of 1972, by s. 12 (1) (c) of Act 85 of 1974 and by s. 8 of Act 104 of 1980.]

(u)

[Para. (ii) amended by s. 9 (1) (j) of Act 113 of 1993 and substituted by s. 14 (1) (b) of Act 30 of 2002.]

[Paras. (iii) and (iv) deleted by s. 14 (1) (c) of Act 30 of 2002.]

[Para. (u) substituted by s. 10 (1) (b) of Act 88 of 1971 and by s. 11 (1) (i) of Act 121 of 1984, amended by
s. 9(1) (j) of Act 113 of 1993 and by s. 14 (1) (b) and (c) of Act 30 of 2002 and deleted by s. 9 (1) (b) of

(UA)

Act 45 of 2003]

[Para. (UA) inserted by s. 11 (1) (j) of Act 121 of 1984 and deleted by s. 10 (c) of Act 21 of 1994.]

v)

[Para. (v) substituted by s. 12 (1) (g) of Act 55 of 1966 and by s. 10 (1) (c) of Act 88 of 1971 and deleted by

(W)

s. 9(c) of Act 65 of 1973.]

an allowance in respect of any premium which was actually paid by the taxpayer under

any policy of insurance taken out upon the life of an employee of the taxpayer or, in the

case of a company, upon the life of a director or an employee of that company, the
amount of such allowance to be as follows, namely-

()] where the life of the employee or director isinsured for a period of not more than
one year or where the only premiums payable under the said policy are premiums
of equal amount payable at regular intervals of not more than one year until
benefits (other than interim or temporary benefits) become payable or commence
to become payable under that policy, an amount equal to the amount of the
premium which became payable under such policy during the year of assessment;
or

(i) in any other case, an amount equal to such portion of the premium paid under the



113

said policy as, in the opinion of the Commissioner (having regard inter aliato the

terms of the policy and, in the appropriate circumstances, to the expectation of life

of the employee or director) should be regarded as relating to the year of
assessment; or

(iii) if, during the year of assessment, any sum (being a lump sum included in the
taxpayer's gross income under paragraph (m) of the definition of 'gross income' in
section 1) has been received by or has accrued to the taxpayer under or upon the
surrender or disposal of the said policy, an amount (not exceeding such lump sum)
equal to so much of the premiums paid by the taxpayer under the said policy as
has not qualified for deduction (whether by way of an allowance under this
paragraph or otherwise) from the taxpayer's income in the said year of assessment
and preceding years of assessment under this Act and any previous Income Tax

Act:

Provided that-

(@a@) no alowance shall be made under this paragraph in respect of any premium under
any policy which was at the time of the payment of such premium the property of
any person other than the taxpayer;

(bb)  no allowance in respect of any premium under any policy of insurance shall be
made under this paragraph (except, in the appropriate circumstances, an allowance
under subparagraph (iii)) in respect of any year of assessment-

(A)  if during such year any person other than the taxpayer was entitled, or
would have been entitled, to any benefits that were or could have become
payable under the said policy; or

(B) if any loan or advance (other than aloan or advance referred to in
paragraph (m) of the definition of 'gross income' in section 1) was made to
any person on the security or strength of such policy and any amount was
during the said year owing in respect of such loan or advance or in respect
of interest or other charges relating thereto, unless the Commissioner is
satisfied that t he loan or advance was obtained in order to obtain funds
reguired by the taxpayer for the purposes of his trade in consequence of the
employee's or director's ill-health, infirmity, incapacity, retirement or
cessation of services occurring after the said policy was acquired by the
taxpayer; or

[Sub-para. (B) substituted by s. 10 (1) (d) of Act 88 of 1971 and by s. 7 (1) (f) of Act 91 of 1982.]

(C) if the said premium fell due before the commencement of the year of
assessment ending the twenty-eighth day of February, 1971,

(cc) the sum of the allowances made under this paragraph in respect of any insurance
premium shall not exceed the amount of such premium;

(dd)  no alowance shall be made under this paragraph in respect of any premium paid
under any insurance policy unless-

(A)  such policy was effected in terms of awritten proposal accepted by the
insurer before 1 June 1982 or the proposal for such policy was made before
25 May 1982 and accepted by the insurer not later than 21 June 1982; or

[Sub-para. (A) substituted by s. 10 (1) (t) of Act 94 of 1983.]

(B) theonly benefit payable under the policy is abenefit payable within a
period fixed in such policy upon or by reason of the death or disablement
of the employee or director whose life isinsured under the policy or the
policy is adisability policy as defined in section 1 of the Longterm
Insurance Act, 1998 (Act 52 of 1998); or

[Sub-para. (B) substituted by s. 10 (1) (t) of Act 94 of 1983 and by s. 22 (1) (d) of Act 30 of 2000.]

(C) theMinister of Finance has by regulation prescribed requirementsin regard
to terms and conditions with which insurance policies shall conform for the
purposes of this subparagraph and the policy conforms with such
requirements;

[Sub-para. (C) amended by s. 46 of Act 97 of 1986.]
[Para. (dd) added by s. 7 (1) (g) of Act 91 of 1982.]
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(ee) the alowance under this paragraph in respect of premiums paid by the taxpayer
during any year of assessment shall, except as provided in subparagraph (iii), be
limited-

(A) inthe case of premiums paid under a policy referred to in subparagraph (A)
of paragraph (dd) of this proviso, to so much of such premiums as were
payable in terms of the conditions contained in that policy on 31 May
1982; or

(B) inthe caseof premiums paid under one or more policies referred toin
subparagraph (c) of the said paragraph (dd) upon the life of a particular
employee or director, to an amount equal to 10 per cent of the
remuneration (as defined in the definition of 'remuneration’ in paragraph 1
of the Fourth Schedule) derived by such employee or director from the
taxpayer during the said year of assessment;

[Sub-para. (B) substituted by s. 19 (1) (b) of Act 74 of 2002.]
[Para. (ee) added by s. 7 (1) (g) of Act 91 of 1982.]

(f)  no deduction shall be made from the income of any taxpayer in respect of
premiums paid by him under any policy of insurance of which he is the owner on
the life of an employee of that taxpayer or, where the taxpayer is a company, of a
director or employee of that company, except in so far as an allowance may be
made under this paragraph or, in the case of a policy which is not alife policy or a
disability policy as defined in section 1 of theLong-term Insurance Act, 1998, a
deduction which may, in appropriate circumstances, be made under paragraph (a)
or (b) of this section;

[Para. (ff) added by s. 7 (1) (g) of Act 91 of 1982 and substituted by s. 10 (1) (u) of Act 94 of 1983 and by
s. 22 (1) (e) of Act 30 of 2000.]
[Para. (w) substituted by s. 14 (1) (i) of Act 89 of 1969 and by s. 10 (b) of Act 52 of 1970.]
(x)  any amounts which in terms of any other provision in this Part, are allowed to be
deducted from the income of the taxpayer.
[S. 11 amended by s. 15 (a) of Act 59 of 2000.]
11A Deductionsin respect of expenditureand lossesincurred prior to commencement of trade
(1) For purposes of determining the taxable income derived during any year of assessment by a
person from carrying on any trade, there shall be allowed as a deduction from the income so derived, any
expenditure and |osses-
(@) actually incurred by that person prior to the commencement of and in preparation for
carrying on that trade;
(b)  which would have been allowed as a deduction in terms of section 11 (other than section
11 (X)) or section 11B, had the expenditure or losses been incurred after that person
commenced carrying on that trade; and
(c)  which were not allowed as adeduction in that year or any previous year of assessment.
(2) So much of the expenditure and losses contemplated in subsection (1) as exceeds the income
derived during the year of assessment from carrying on that trade after deduction of any amounts allowable
in that year of assessment in terms of any other provision of this Act, shall not be set off against any
income of that person which is derived otherwise than from carrying on that trade, notwithstanding section
20 (1) (b).
[S. 11A inserted by s. 28 (1) of Act 45 of 2003.]
11B  Deductionsin respect of research and development
(1) For purposes of this section-
‘cost' in relation to any building, machinery, plant, implement, utensil or article means the lesser
of -
(@) theactual cost to the taxpayer of the erection, addition, improvement to or acquisition of
any building or actual cost of that machinery, plant, implement, utensil or article; or
(b)  the cost which ataxpayer would have incurred in respect of the direct cost of acquisition
of that building, machinery, plant, implement, utensil or article (including the direct cost
of the installation or erection thereof), if that taxpayer had acquired that building,
machinery, plant, implement, utensil or article under a cash transaction concluded at
arm's length on the date on which the transaction for the acquisition was in fact
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concluded; or
(c)  wherethat building, machinery, plant, implement, utensil or article was acquired from
any person who is a connected person in relation to the taxpayer, the cost to that
connected person of that building, machinery, plant, implement, utensil or article.
[Para. (c) added by s. 17 (1) (b) of Act 32 of 2004.]

‘copyright' means copyright as defined in the Copyright Act, 1978 (Act 98 of 1978);

'design’ means a design as defined in the Designs Act, 1993 (Act 195 of 1993);

'invention' means an invention as defined in the Patents Act, 1978 (Act 57 of 1978);

'patent’ means a patent as defined in the Patents Act, 1978 (Act 57 of 1978);

'research and development' means research and devel opment conducted in the Republic that will
result or potentially may result in an identifiable intangible asset as contemplated under generally accepted
accounting practice, but does not include research and development relating to-

(@) thesocia sciences, arts, humanities or management; or
(b)  market research, sales or marketing promotion;

‘trade mark' means trade mark as defined in the Trade Marks Act, 1993 (Act 194 of 1993), and any
other property of asimilar nature.

[Definition of ‘trade mark' substituted by s. 17 (1) (c) of Act 32 of 2004.]

(2) There shall be allowed as a deduction during any year of assessment commencing on or after 1
January 2004-

(@) any expenditure actually incurred by ataxpayer in that year of assessment (other than
costs contemplated in subsection (3))-
()] in respect of research and development undertaken directly by that taxpayer; or
(i) by way of payment to any other person for research and development undertaken
by that other person on behalf of that taxpayer,
for purposes of devising, developing or creating any invention, patent, design, copyright
or other property which is of a similar nature (other than any trade mark);
(b)  any expenditure actually incurred by ataxpayer in that year of assessment (other than
costs contemplated in subsection (3)), for purposes of-
)] registration of any invention, patent, design, copyright or other property; and
(i) obtaining the extension of the period of legal protection, the extension of the
registration period, or the renewal of the registration of any such invention, patent,
design, copyright or other property.

(3) There shall be allowed as a deduction by ataxpayer in respect of any building, machinery,
plant, implement, utensil and article of a capital nature used by that taxpayer for purposes of research and
development, an allowance equal to 40 per cent of the cost of that building, machinery, plant, implement,
utensil and article in the year of assessment that it is brought into use for the first time by that taxpayer and
20 per cent in each of the three immediately succeeding years of assessment: Provided that where any
building was used partly for research and development and partly for other purposes in the same year of
assessment, the allowance for that year of assessment shall be limited to an amount which bears to the full
amount of the allowance for that year, the same ratio as the use of that building for research and
development bears to the total use of that building in that year of assessment.

(4) No deduction shall be alowed under subsection (2) (a) (ii) in respect of any expenditure,
unless-

(@)  that expenditure relates to the devising, developing or creating of any such invention,
patent, design, copyright or other property;

(b)  the payments are for discovery of new information; and

(c)  full ownership and control by the taxpayer exists over the results of such research and
development including any such invention, patent, design, copyright or other property.

(5) No alowance shall be allowed in terms of this section in respect of any machinery, plant,
implement, utensil and article of a person which was used during the year of assessment for purposes other
than research and development.

(6) The allowance contemplated in this section shall apply in lieu of any other deduction or
allowance granted under any other provision of this Act, unless the taxpayer electsin the year of
assessment that the building, machinery, plant, implement, utensil or article is brought into use for the first
time by that taxpayer that the deduction or allowance granted under that other provision shall apply, in
which case subsection (3) shall not apply in respect of that building, machinery, plant, implement, utensil
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or article, as the case may be.
[S. 11B inserted by s. 29 of Act 45 of 2003.]
11C Deductionsin respect of foreign dividends

(1) In determining the taxable income of a person for ayear of assessment which is derived from
any foreign dividends received by or accrued to that person during that year, there shall be allowed as a
deduction any interest actually incurred by that person during that year in the production of incomein the
form of foreign dividends.

(2) The amount of the deduction under subsection (1) is limited to the amount of foreign dividends
which are included in theincome of the person during the year of assessment.

(3) The amount by which the interest referred to in subsection (1) exceeds the amount of the
foreign dividends referred to in subsection (2) (if any), must be reduced by the amount of any foreign
dividends received by or accrued to that person during the year of assessment which are exempt from tax
and the balance must-

(@)  becarried forward to the immediately succeeding year of assessment; and

(b)  be deemed to be an amount of interest actually incurred by that person during that
succeeding year of assessment in the production of income in the form of foreign
dividends.

(4) Notwithstanding section 23 (g), a person may elect that there shall be allowed to be deducted
from any income of that person in the form of foreign dividends, the amount of withholding tax on
dividends proved to be payable in respect of any foreign dividend which is included in the income of that
person.

(5) An election made by a person in terms of subsection (4) applies inrespect of all foreign
dividends received by or accrued to that person during the year of assessment for which the election was
made.

[S. 11Cinserted by s. 18 (1) of Act 32 of 2004.]

D Cases
[S. 11bis inserted by s. 10 (1) of Act 90 of 1962 and repealed by s. 20 of Act 74 of 2002.]
1lter ...
[S. 11ter inserted by s. 10 of Act 90 of 1964, substituted by s. 12 of Act 88 of 1965 and by s. 14 of Act 55
of 1966 and repealed by s. 12 of Act 141 of 1992.]
1lquat......
[S. 11quatinserted by s. 10 of Act 90 of 1964, substituted by s. 12 of Act 88 of 1965 and repealed by s. 13
of Act 141 of 1992.]
11quin ...
[S. 11quininserted by s. 10 of Act 90 of 1964, substituted by s. 12 of Act 88 of 1965, amended by s. 11 of
Act 113 of 1977 and repealed by s. 14 of Act 141 of 1992.]
11sex Deduction of compensation for railway operating losses
For the purpose of determining the taxable income derived by any taxpayer from carrying on any
trade within the Republic, there shall be allowed as a deduction from the income of the taxpayer so derived
the amount of any compensation due to Transnet Limited and paid by the taxpayer (whether directly or
through any trade association of w hich the taxpayer is a member) in respect of any loss incurred by
Transnet Limited in operating any railway line, if-
(a)  suchrailway line was constructed under or in pursuance of awritten agreement with
Transnet Limited in terms of which Transnet Limited undertook to operate the railway
line;
[Para. (a) substituted by s. 11 (1) of Act 65 of 1973 and by s. 31 of Act 30 of 1998.]
(b)  the compensation so paid was paid in order to discharge an obligation under the said
agreement to pay such compensation; and
(c) thetaxpayer'sliability to pay such compensation was incurred in connection with his
trade.
[S. 11sexinserted by s. 10 of Act 90 of 1972 and amended by s. 31 of Act 30 of 1998.]
11sept ......
[S. 11sept inserted by s. 14 (1) of Act 85 of 1974, amended by s. 11 (1) of Act 103 of 1976 and by s. 12 (1)
of Act 113 of 1977, substituted by s. 9 (1) of Act 104 of 1979, amended by s. 11 (1) of Act 96 of 1981, by
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s. 9 (1) of Act 91 of 1982, by s. 13 (1) of Act 121 of 1984, by s. 8 (1) of Act 96 of 1985 and by s. 12 of Act
101 of 1990 and repealed by s. 15 of Act 129 of 1991.]

D Cases
[S. 12 amended by s. 11 of Act 90 of 1962, by s. 4 of Act 6 of 1963 and by s. 10 (1) of Act 72 of 1963,

substituted by s. 11 (1) of Act 90 of 1964, amended by s. 13 (1) of Act 88 of 1965, substituted by s. 15 (1)

of Act 55 of 1966, amended by s. 12 (1) of Act 52 of 1970, by s. 11 (1) of Act 88 of 1971, by s. 11 of Act

90 of 1972, by s. 12 (1) of Act 65 of 1973, by s. 15 (1) of Act 85 of 1974, by s. 11 (1) of Act 69 of 1975, by

s. 13 of Act 113 of 1977, by s. 6 (1) of Act 101 of 1978, by s. 10 of Act 104 of 1979, by s. 9 of Act 104 of

1980, by s. 12 (1) of Act 96 of 1981, by s. 11 (1) of Act 91 of 1982, by s. 14 (1) of Act 121 of 1984, by s. 9

(1) of Act 96 of 1985, by s. 8 (1) of Act 65 of 1986 and by s. 11 of Act 85 of 1987 and repealed by s. 16 of
Act 129 of 1991.]

12A ...

[S. 12A inserted by s. 16 of Act 55 of 1966, amended by s. 13 (1) of Act 95 of 1967, by s. 12 (1) of Act 88

of 1971, by s. 12 of Act 69 of 1975, by s. 13 (1) of Act 96 of 1981, by s. 12 (1) of Act 91 of 1982, by s. 12

(1) of Ad 94 of 1983, by s. 9 (1) of Act 65 of 1986 and by s. 10 of Act 90 of 1988 and repealed by s. 17 of
Act 129 of 1991.]

12B  Deduction in respect of certain machinery, plant, implements, utensils and articles

D Cases
() In respect of any -

(@  machinery or plant (other than machinery or plant in respect of which an allowance has
been granted to the taxpayer under paragraph (b)) which is on or after 1 January 1989
brought into use for the first time by the taxpayer for the purposes of his trade (other than
mining or farming) and is used by him directly in a process of manufacture carried on by
him or any other process carried on by him which in the opinion of the Commissioner is
of asimilar nature; or

(b)  machinery or plant (other than machinery or plant in respect of which an allowance has
been granted to the taxpayer under paragraph (a)) which islet by any taxpayer and is on
or after 1 January 1989 brought into use for the first time by the lessee for the purposes of
the lessee's trade (ather than mining or farming) and is used by the lessee directly in a
process of manufacture carried on by him or any other process carried on by him which
in the opinion of the Commissioner is of asimilar nature; or

(c) machinery or plant (other than machinery or plant in respect of which an allowance has
been granted to the taxpayer under paragraph (a)) which is on or after 1 January 1989
brought into use for the first time by any agricultural co-operative incorporated or
deemed to be incorporated under the Co-operatives Act, 1981 (Act 91 of 1981), and is
used by it directly for storing or packing pastoral, agricultural or other farm products of
its members (including any person who is a member of another agricultural co-operative
which is itself a member of such agricultural co-operative) or for subjecting such
products to a primary process as defined in section 27 (9); or

(d)  machinery, implement, utensil or article (other than any machinery, implement, utensil or
article in respect of which an allowance has been granted to the taxpayer under item (€))
which was or is on or after 4 June 1988 brought into use for the first time by any taxpayer
for the purposes of his trade as hotelkeeper and used by him in a hotel, except any vehicle
or equipment for of fices or managers' or servants' rooms; or

(e machinery, implement, utensil or article (other than any machinery, implement, utensil or
article in respect of which an alowance has been granted to the taxpayer under paragraph
(d)) which was or is let by any taxpayer and was or is on or after 4 June 1988 brought
into use for the first time by the lessee for the purposes of the lessee's trade as hotelkeeper
and used by him in a hotel, except any vehicle or equipment for offices or managers' or
servants rooms, or

4] machinery, implement, utensil or article (other than livestock) which is on or after 1 July
1988 brought into use for the first time by any taxpayer and used by him in the carrying
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on of his farming operations, except any motor vehicle the sole or primary function of
which is the conveyance of persons or any caravan or any aircraft (other than an aircraft
used solely or mainly for the purpose of crop-spraying) or any office furniture or
equipment; or

[Para. (f) substituted by s. 13 of Act 28 of 1997.]

(g9  machinery, plant, implement, utensil or article which was or is brought into use for the
first time by the taxpayer for the purpose of his or her trade to be used for the production
of bio-diesel or bio-ethanol,

[Para. (g) added by s. 11 (1) of Act 16 of 2004.]
adeduction calculated in terms of subsection (2) shall be allowed in respect of the year of assessment
during which such machinery, plant, implement, utensil or article (hereinafter referred to as an asset) is so
brought into use and each of the two succeeding years of assessment, such succeeding years of assessment
hereinafter in this section referred to as the second and third years, in chronological order.

(2) The deduction contemplated in subsection (1) shall be calculated on the cost to the taxpayer of
the asset, as referred to in subsection (3), and the rate of the allowance shall be-

(@)  inrespect of the year of assessment during which the asset is so brought into use, 50 per
cent of such cost;

(b)  inrespect of the second y ear, 30 per cent of such cost; and

(c) in respect of the third year, 20 per cent of such cost.

(3) For the purposes of this section the cost to a taxpayer of any asset shall be deemed to be the
cost which a person would, if he had acquired the asset under a cash transaction concluded at arm's length
on the date on which the transaction for the acquisition of the asset was in fact concluded, have incurred in
respect of the direct cost of acquisition of the asset, including the direct cost of the installation or erection
thereof or, where the asset has been acquired to replace an asset which has been damaged or destroyed,
such cost less any amount which has been recovered or recouped in respect of the damaged or destroyed
asset and has been excluded from the taxpayer's income in terms of section 8 (4) (€), whether in the current
or any previous year of assessment.

(4) No deduction shall be allowed under this section in respect of-

(@)  any asset which has been let by the taxpayer under alease other than an operating lease
as defined in section 23A (1), unless-

(0] the lessee under such lease derives in the carrying on of his trade amounts
constituting income for the purposes of this Act; and

(i) the period for which the asset is let under such leaseis at least 5 years or such
shorter period as is shown by the taxpayer to be the useful life of the asset;

(b)  any asset contained in or forming part of any ship, if the cost of such asset has been
included in the adjustable cost of such ship as defined in section 14 (2);

(©) any asset brought into use by any company during any year of assessment if such asset
was previously brought into use by any other company during such year and both such
companies are managed, controlled or owned by substantially the same persons, and a
deduction under this section, section 12 (1) or section 27 (2) (d) was previously granted
to such other company;

(d)  any asset which has been disposed of by the taxpayer during any previous year of
assessment; and

(e any asset referred to in subsection (1) (a) to (e), inclusive, which is brought into use after
15 December 1989, except such an asset acquired by the taxpayer under an agreement
formally and finally signed by every party to the agreement on or before that date.

[Para. (e) added by s. 13 (1) (a) of Act 101 of 1990.]

(4A) Where-

(@) any asset was brought into use by any person as contemplated in subsection (1) during
any year of assessment;

(b)  such asset was previously brought into use by any connected person in relation to such
person; and

[Para. (b) substituted by s. 10 (1) of Act 113 of 1993.]

(c)  adeduction under this section, section 12 (1) or section 27 (2) (d) was previously granted
to such connected person, whether in the current or any previous year of assessment,

the deduction in terms of this section shall be calculated on an amount not exceeding the lesser of the cost
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of such asset to such connected person or the market value thereof as determined on the date upon which
the asset was brought into useby such person.
[Sub-s. (4A) inserted by s. 13 (1) (b) of Act 101 of 1990 and amended by s. 6 (1) of Act 140 of 1993.]

(4B) Where any asset in respect of which any deduction is claimed in terms of this section was
during any previous financial year brought into use for the first time by the taxpayer for the purposes of any
trade carried on by such taxpayer, the receipts and accruals of which were not included in the income of
such taxpayer during such year, any deduction which could have been allowed in t erms of this section
during such previous year or any subsequent year that such asset was used by such taxpayer shall for the
purposes of this section be deemed to have been allowed during such previous year or years as if the
receipts and accruals of such trade had been included in the income of such taxpayer.

[Sub-s. (4B) inserted by s. 17 of Act 59 of 2000.]

(5) The deductions which may be allowed in terms of this section in respect of any asset shall not
in the aggregate exceed the cost to the taxpayer of such asset.

(6) Where alessor of any asset under alease contemplated in paragraph (a) of subsection (4) has
within the period contemplated in subparagraph (ii) of that paragraph, reckoned from the commencement of
the period for which the asset is let under such lease, disposed of the whole or a portion of hisinterest in the
lease or of hisright to receive rent under the lease, there shall be included in hisincome for the year of
assessment during which the disposal is made a sum equal to the aggregate of any deductions allowed to
him under this section, section 12 (1) or section 27 (2) (d), less such amount as the Commissioner may
allow in respect of the expired portion of the lease or any portion of such interest or right which has not
been disposed of by the lessor.

[S. 12B inserted by s. 11 of Act 90 of 1988.]
12C Deduction in respect of certain machinery, plant, implements, utensils and articles

D Cases
(1) In respect of any -

(@  machinery or plant (other than machinery or plant in respect of which an allowance has
been granted to the taxpayer under paragraph (b) or section 12E) which was or is brought
into use for the first time by the taxpayer for the purposes of his trade (other than mining
or farming) and is used by him directly in a process of manufacture carried on by him or
any other process carried on by him which in the opinion of the Commissioner is of a
similar nature; or

[Para. (a) substituted by s. 11 (1) of Act 19 of 2001.]

(b)  machinery or plant (other than machinery or plant in respect of which an allowance has
been granted to the taxpayer under paragraph (a)) which was or is let by any taxpayer and
was or is brought into use for the first time by the lessee for the purposes of the lessee's
trade (other than mining or farming) and is used by the lessee directly in a process of
manufacture carried on by him or any other process carried on by him which in the
opinion of the Commissioner is of asimilar nature; or

(c) machinery or plant (other than machinery or plant in respect of which an allowance has
been granted to the taxpayer under paragraph (a)) which was or is brought into use for the
first time by any agricultural co-operative incorporated or deemed to be incorporated
under the Co-operatives Act, 1981 (Act 91 of 1981), and is used by it directly for storing
or packing pastoral, agricultural or other farm products of its members (including any
person who is a member of another agricultural co-operative which isitself a member of
such agricultural co-operative) or for subjecting such products to a primary process as
defined in section 27 (9); or

(d)  machinery, implement, utensil or article (other than any machinery, implement, utensil or
article in respect of which an allowance has been granted to the taxpayer under paragraph
(e)) which was or is brought into use for the first time by any taxpayer for the purposes of
his trade as hotelkeeper and is used by him in a hotel, except any vehicle or equipment
for offices or managers' or servants rooms; or

(e machinery, implement, utensil or article (other than any machinery, implement, utensil or
article in respect of which an allowance has been granted to the taxpayer under paragraph
(d)) which was or is let by any taxpayer and was or is brought into use for thefirst time
by the lessee for the purposes of the lessee's trade as hotelkeeper and used by himin a
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hotel, except any vehicle or equipment for offices or managers' or servants rooms; or
aircraft which was or is brought into use on or after 1 April 1995 for the first time by the
taxpayer for the purposes of his trade (other than an aircraft in respect of which an
allowance has been granted to the taxpayer under section 12B or 14his); or

[Para. (f) added by s. 13 (1) (b) of Act 21 of 1995.]
ship which was or is brought into use on or after 1 April 1995 for the first time by the
taxpayer for the purposes of his trade (other than a ship in respect of which an allowance
has been granted to the taxpayer in terms of section 14 (1) (a) or (b)),

[Para. (g) added by s. 13 (1) (b) of Act 21 of 1995.]

adeduction equal to 20 per cent of the cost of such machinery, plant, implement, utensil, article, ship or
aircraft (hereinafter referred to as an asset) shall, subject to the provisions of subsection (4), be allowed in
the year of assessment during which the asset is so brought into use and in each of the four succeeding
years of assessment: Provided that where-

(a)
(b)

(©)

such asset is a ship or aircraft, the deduction shall be calculated on the adjustable cog as
determined in terms of section 14 or 14bis, as the case may be; and
any new or unused machinery or plant referred to in paragraph (&) or (b), as the case may
be, of this subsection was or is-
(i) (aa) acquired by the taxpayer under an agreement (whether conditional or not)
concluded during the period commencing on 1 July 1996 and ending on 30
September 1999; and
(bb)  brought into use by the taxpayer or the lessee, as the case may be, during
such period; or
(i) (@) acquired by the taxpayer under an agreement formally and finally signed
by every party to the agreement during the period commencing on 1 July
1996 and ending on 30 September 1999; and
(bb)  brought into use by the taxpayer or the lessee, as the case may be, during
the period commencing on 1 October 1999 and ending on 31 March 2000;
any new or unused machinery or plant referred to in paragraph (a) of this subsection, is or
was-

(i acquired by the taxpayer under an agreement formally and finally signed by every

party to the agreement on or after 1 March 2002; and
[Sub-para. (i) substituted by s. 30 of Act 45 of 2003.]

(i) brought into use by the taxpayer on or after that date in a process of manufacture

or process which in the opinion of the Commissioner is of asimilar nature, carried

on by that taxpayer in the course of its business (other than banking, financial

services, insurance or rental business),

[Sub-para. (ii) substituted by s. 30 of Act 45 of 2003.]
the deduction under this subsection shall be increased to 40 per cent of the cost of such
machinery or plant in respect of the year of assessment during which the plant or
machinery was or is so brought into use for the first time and shall be 20 per cent in each
of the three subsequent years of assessment.
[Para. (c) substituted by s. 15 of Act 30 of 2002.]

[Sub-s. (1) amended by s. 13 (1) (c) of Act 21 of 1995 and by s. 10 (1) of Act 46 of 1996.]

(2) For the purposes of this section the cost to a taxpayer of any asset shall be deemed to be the
lessa of the actual cost to the taxpayer or the cost which a person would, if he had acquired the said asset
under a cash transaction concluded at arm's length on the date on which the transaction for the acquisition
of the said asset was in fact concluded, have incurred in respect of the direct cost of acquisition of the asset,
including the direct cost of the installation or erection thereof or, where the asset has been acquired to
replace an asset which has been damaged or destroyed, such cost less any amount which has been
recovered or recouped in respect of the damaged or destroyed asset and has been excluded from the
taxpayer's income in terms of section 8 (4) (€), whether in the current or any previous year of assessment.

(3) No deduction shall be allowed under this section in respect of-

(a)

(b)

any asset which has been let by the taxpayer under alease other than an operating lease
as defined in section 23A (1), unless the lessee under such lease derives in the carrying
on of his trade amounts constituting income for the purposes of this Act;

any asset contained in, or forming part of, any ship, if the cost of such asset has been
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included in the adjustable cost of such ship as defined in section 14 (2);

(c) any asset which has been disposed of by the taxpayer during any previous year of
assessment.

(4) Where-

(@)  any asset was brought into use by any person as contemplated in subsection (1) during
any year of assessment;

(b)  such asset was previously brought into use by any connected person in relation to such
person; and

(©) a deduction under this section, section 12 (1), section 12B, section 14 (1) (a) or (b),
section 14bis or section 27 (2) (d) was previously granted to such connected person,
whether in the current or any previous year of asessment,

[Para. (c) substituted by s. 13 (1) (d) of Act 21 of 1995.]
the deduction in terms of this section shall be calculated on an amount not exceeding the lesser of the cost
of such asset to such connected person or the market value thereof as determined on the date upon which
the asset was brought into use by such person.
[Sub-s. (4) amended by s. 7 (1) of Act 140 of 1993.]

(4A) Where any asset in respect of which any deduction is claimed in terms of this section was
during any previous financial year brought into use for the first time by the taxpayer for the purposes of any
trade carried on by such taxpayer, the receipts and accruals of which were not included in the income of
such taxpayer during such year, any deduction which could have been allowed in terms of this section
during such previous year or any subsequent year that such asset was used by such taxpayer shall for the
purposes of this section be deemed to have been allowed during such previous year or years as if the
receipts and accruals of such trade had been included in the income of such taxpayer.

[Sub-s. (4A) inserted by s. 18 (a) of Act 59 of 2000.]

(5) The deductions which may be allowed or deemed to have been allowed in terms of this section
and section 11 (o) in respect of any asset shall not in the aggregate exceed the cost to the taxpayer of such
asset.

[Sub-s. (5) substituted by s. 18 (b) of Act 59 of 2000.]

(6) Any expenditure (other than expenditure referred to in section 11 (a)) incurred by a taxpayer
during any year of assessment in moving an asset in respect of which a deduction was allowed or is
allowable under this section or section 12B from one location to another shall-

(@)  wherethe taxpayer is entitled to a deduction in respect of such asset under subsection (1)
in that year and one or more succeeding years, be allowed to be deducted from his
income in equal instalments in each year in which such a deduction is allowable; or

(b)  inany other case, be allowed to be deducted from hisincome in that year.

[Sub-s. (6) deleted by s. 11 (1) of Act 113 of 1993 and added by s. 11 of Act 21 of 1994.]

[S. 12C inserted by s. 14 (1) of Act 101 of 1990.]
12D Deduction in respect of certain pipelines, transmission lines and railway lines

(1) For the purposes of this section-

‘affected asset’ means any-

(@)  pipeline used for the transportation of natura oil;

(b)  lineor cable used for the transmission of electricity;

(c) telephone line or cable used for the transmission of any signal for the purposes of
telecommunication; and

(d)  raillway line used for the transportation of persons, goods or things,

contracted for on or after the effective date, and the construction, erection or installation of which
commenced on or after such date, and includes any earthworks or supporting structures forming part of
such pipeline, transmission line or cable or railway line;

‘effective date' means 23 February 2000; and

‘natural oil' means any liquid or solid hydrocarbon or combustible gas existing in a natural
condition in the earth's crust and includes any refined by -products of such liquid or solid hydrocarbon or
combustible gas.

(2) There shall be allowed to be deducted an allowance in respect of the cost actually incurred by
the taxpayer in respect of the acquisition of any new and unused affected asset which-

(a) is owned by the taxpayer and is brought into use for the first time by such taxpayer on or
after the effective date; and
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(b)  isused directly by such taxpayer for-

0] the transportation of persons, goods, things or natural oil; or

(i) the transmission of electricity or any telecommunication signal,
to the extent that such affected asset is used in the production of hisincome: Provided that such
transportation or transmission is not carried on by that taxpayer in the course of carrying on any banking,
financial services, insurance or rental business.
[Sub-s. (2) substituted by s. 19 (1) (a) of Act 59 of 2000 and by s. 28 (1) of Act 60 of 2001 and amended by

s. 16 (1) of Act 30 of 2002.]

(3) The allowance contemplated in subsection (2) shall not for any one year exceed-

(@) 10 per cent of the cost incurred in respect of any asset contemplated in paragraph (a) of
the definition of 'affected asset'; or

(b) 5 per cent of the cost incurred in respect of any asset contemplated in paragraph (b), (c)
or (d) of the definition of 'affected asset'.

(3A) Where any affected asset in respect of which any deduction is claimed in terms of this
section was during any previous financial year brought into use for the first time by the taxpayer for the
purposes of any trade carried on by such taxpayer, the receipts and accruals of which were not included in
the income of such taxpayer during such year, any deduction which could have been allowed in terms of
this section during such previous year or any subsequent year in which such asset was used by such
taxpayer shall for the purposes of this section be deemed to have been allowed during such previous year or
years as if the receipts and accruals of such trade had been included in the income of such taxpayer.

[Sub-s. (3A) inserted by s. 19 (b) of Act 59 of 2000.]

(4) For the purposes of this section the cost to a taxpayer of any affected asset shall be deemed to
be-

(@)  where such asset has been acquired to replace any asset which has been damaged or
destroyed, the actual cost of such asset, less any amount which has been recovered or
recouped in respect of the damaged or destroyed asset which has been excluded from the
taxpayer's income in terms of section 8 (4) (€), whether in the current or any previous
year of assessment; or

(b)  inany other case, the lesser of -

(i the actual cost of acquisition of the asset incurred by the taxpayer; or

(i) the cost which a person would, if he had acquired the said asset under a cash
transaction concluded at arm's length on the date on which the transaction for the
acquisition of the said asset was in fact concluded, have incurred in respect of the
direct cost of acquisition of the asset (including the direct cost of the installation
or erection thereof).

(5) No deduction shall be allowed under this section in respect of any affected asset which has
been disposed of by the taxpayer during any previous year of assessment.

(6) The deductions which may be allowed or deemed to have been allowed in terms of this section
and any other provision of this Act in respect of the cost of any affected asset shall not in the aggregate
exceed the amount of such cost.

[Sub-s. (6) substituted by s. 19 (c) of Act 59 of 2000.]
[S. 12D inserted by s. 23 (1) of Act 30 of 2000.]
12E Deductionsin respect of small business corporations

(1) Where any plant or machinery (hereinafter referred to as an asset) of a taxpayer which qualifies
as a small business corporatior-

(@)  isbrought into use for the first time by that taxpayer on or after 1 April 2001 for the
purpose of that taxpayer's trade (other than mining or farming); and

(b)  isused by that taxpayer directly in a process of manufacture (or any other process which
in the opinion of the Commissioner is of asimilar nature) carried on by that taxpayer,

adeduction equal to the cost of such asset shall be allowed in the year that such asset is so brought into use.

(2) For the purposes of this section the cost to a taxpayer of any asset shall be deemed to be the
lesser of the actual cost to the taxpayer or the cost which a person would, if he had acquired the said asset
under a cash transaction concluded at arm'’s length on the date on which the transaction for t he acquisition
of the said asset was in fact concluded, have incurred in respect of the direct cost of acquisition of the asset,
including the direct cost of the installation or erection thereof or, where the asset has been acquired to
replace an asset which has been damaged or destroyed, such cost less any amount which has been



123

recovered or recouped in respect of the damaged or destroyed asset and has been excluded from the
taxpayer's income in terms of section 8 (4) (€), whether in the current or any previous year of assessment.

(3) Any expenditure (other than expenditure referred to in section 11 (a)) incurred by a taxpayer
during any year of assessment in moving an asset in respect of which a deduction was allowed or is
allowable under this section from one location to another shall be allowed to be deducted from that
taxpayer'sincome in that year.

(3A) Any expenditure and losses actually incurred by a small business corporation in the year of
assessment during which that small business corporation commences trading shall be increased by an
amount equal to such expenditure and losses, but limited to R20 000.

[Sub-s. (3A) inserted by s. 31 (1) (d) of Act 45 of 2003.]
(4) For the purposes of this section
(@) small business corporation' means any close corporation or any company registered as a
private company in terms of the Companies Act, 1973 (Act 61 of 1973), the entire
shareholding of which is at all times during the year of assessment held by shareholders
or members that are natural persons, where-

(i the gross income for the year of assessment does not exceed R5 million: Provided
that where the close corporation or company during the relevant year of
assessment carries on any trade, for purposes of which any asset contemplated in
this section is used, for a period which is less than 12 months, the amount of RS
million shall be reduced to an amount which bears to R5 million, the same ratio as
the number of months (in the determination of which a part of a month shall be
reckoned as a full mont h), during which that company or close corporation carried
on that trade bears to 12 months;

[Sub-para. (i) amended by s. 17 (1) of Act 30 of 2002 and by s. 37 (1) of Act 12 of 2003.]

(i) none of the shareholders or members at any time during the year of assessment of
the company or close corporation holds any shares or has any interest in the equity
of any other company as defined in section 1, other than-

(@aa) acompany contemplated in paragraph (a) of the definition of ‘listed
company';
(bb)  any portfolio in a collective investment scheme contemplated in paragraph
(e) of the definition of ‘company’; or
(cc) acompany contemplated in section 10 (1) (e) (i), (ii) or (iii);
[Sub-para. (ii) substituted by s. 21 of Act 74 of 2002 and by s. 31 (1) (b) of Act 45 of 2003.]
(iii) not more than 20 per cent of the total of all receipts and accruals (other than those
of a capital nature) and all the capital gains of the company or close corporation
consists collectively of investment income and income from the rendering of a
personal service; and
[Sub-para. (iii) substituted by s. 31 (1) (c) of Act 45 of 2003.]
(iv) such company is not an employment company;
(b)  ‘'employment company' means any company -

(i which is a labour broker as defined in the Fourth Schedule to the Act, other than a
labour broker in respect of which a certificate of exemption has been issued in
terms of paragraph 2 (5) of the said Schedule; or

(i) which is a personal service company as defined in the Fourth Schedule;

(©) 'investment income' means-

()] any income in the form of dividends, royalties, rental, annuities or income of a
similar nature;

(i) any interest as contemplated in section 24J, any amount contemplated in section
24K and any other incomewhich, by the laws of the Republic administered
by the Commissioner, is subject to the same treatment as income from
money lent; and

(iii) any proceeds derived from investment or trading in financial instruments
(including futures, options and other derivatives), marketable securities or
immovable property;

(d)  ‘personal service' means any service in the field of accounting, actuarial science,
architecture, auctioneering, auditing, broadcasting, broking, commercial arts, consulting,
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draftsmanship, education, engineering, entertainment, health, information technology,
journalism, law, management, performing arts, real estate, research, secretarial services,
sport, surveying, translation, valuation or veterinary science, which is performed
personally by any person who holds an interest in the company or close corporation.
[S. 12E inserted by s. 12 of Act 19 of 2001 and amended by s. 31 (1) (&) of Act 45 of 2003.]
12F Deduction in respect of certain aircraft hangars, aprons, runways and taxiways

(1) For the purposes of this section

‘affected asset' means any new and unused aircraft hangar, apron, runway or taxiway on any
designated airport, contracted for on or after the effective date, and the construction, erection or installation
of which commenced on or after such date, and includes any earthworks or supporting structures forming
part of such hangar, apron, runway or taxiway;

'designated airport' means an airport approved by the Minister, in consultation with the Minister of
Transport, as a designated airport by notice in the Gazette for purposes of this section; and

‘effective date' means 1 April 2001.

(2) In respect of any affected asset which

(@)  isbrought into use for the first time by such taxpayer on or after the effective date; and

(b)  isused directly by such taxpayer in carrying on his sole business as airport operator,
there shall be allowed to be deducted an allowance in respect of the cost actually incurred by the taxpayer
in respect of the acquisition (including the construction, erection or installation) of such asset to the extent
that such affected asset is used in the production of the taxpayer's income.

(3) The alowance contemplated in subsection (2) in respect of an affected asset shall, in respect of
any one year of assessment, be five per cent of the cost incurred in respect of that asset.

(4) For the purposes of this section the cost to ataxpayer of any asset shall be deemed to be the
lesser of the actual cost to the taxpayer or the cost which a personwould, if he had acquired the said asset
under a cash transaction concluded at arm's length on the date on which the transaction for the acquisition
of the said asset was in fact concluded, have incurred in respect of the direct cost of acquisition of the asset,
including the direct cost of the installation or erection thereof or, where the asset has been acquired to
replace an asset which has been damaged or destroyed, such cost less any amount which has been
recovered or recouped in respect of the damaged or destroyed asset and has been excluded from the
taxpayer's income in terms of section 8 (4) (€), whether in the current or any previous year of assessment.

(5) No deduction shall be allowed under this section in respect of any affected asset which has
been disposed of by the taxpayer during any previous year of assessment.

(6) The deductions which may be allowed or deemed to have been allowed in terms of this section
and any other provision of this Act in respect of the cost of any affected asset shall not in the aggregate
exceed the amount of such cost.

[S. 12F inserted by s. 12 of Act 19 of 2001.]
12G Additional industrial investment allowance in respect of industrial assets used for qualifying
strategic industrial projects

(1) For the purposes of this section

‘cost of an industrial asset' means the direct expenditure actually incurred by a company to acquire,
erect, construct or install an industrial asset, excluding-

(@  so much of the expenditure-
(0] as exceeds the fair market value of that asset; or
(i) paid to any connected person in relation to that company, as exceeds the lesser of-
(@a) thefair market value of that asset; or
(bb)  the costsincurred by that connected person (or any other connected person
in relation to the company) in respect of that asset;
(b)  any borrowing or finance costs, including interest as contemplated in section 24J or
raising fees; and
(c) any amount of the expenditure which is or was directly or indirectly received in the form
of any subsidy, rebate, refund or other assistance granted by the national sphere of
government pursuant to any investment incentive;

‘industrial asset’ means-

(&) any plant or machinery acquired, contracted for or brought into the Republic by a
company after the date of approval in terms of subsection (5), which-
)] has not been used before by any person;
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(i) will be brought into use for the first time by that company within four years from
the date of approval in terms of subsection (5);
[Sub-para. (ii) substituted by s. 22 (1) (b) of Act 74 of 2002.]
(iii) will be used by that company in the Republic for purposes of carrying on an
industrial project of that company; and
(iv) will qualify for a deduction in terms of section 11 (e) or 12 C (1) (a); or
[Para. (a) amended by s. 22 (1) (a) of Act 74 of 2002.]
(b)  any building or any improvements effected to a building situated in the Republic,
acquired or contracted for by a company after the date of approval in terms of subsection
(5), where such building or such improvements-
)] have not been used before by any person;
(i) will be brought into use by that company within four years from the date of
approval in terms of subsection (5);
[Sub-para. (ii) substituted by s. 22 (1) (c) of Act 74 of 2002.]
(iii) will be wholly or mainly used for the purposes of carrying on therein any process
requiring plant and machinery contemplated in paragraph (a); and
(iv) will qualify for a deduction in terms of section 13 (1) (b), (dA) or (f), other than
where the company would qualify for such deduction as a lessor;
'industrial project’ means-
(@ any manufacturing of products, goods, articles or other things (excluding any tobacco and
tobacco related products) within the Republi ¢ that-

()] is classified under 'Mgjor Division 3: Manufacturing' in the most recent Standard
Industrial Classification issued by Statistics South Africa; or

(i) in the case of products, goods, articles or things which are not yet classified, the
adjudication committee is of the view will be classified as contemplated in
subparagraph (i);

[Para. (a) substituted by s. 22 (1) (d) of Act 74 of 2002.]

(b)  any computer and computer related activities; or

(c) any research and development activities.

(2) In addition to any other deductions allowable in terms of this Act, a company may, subject to
subsection (3), deduct an amount (hereinafter referred to as an additional industrial investment allowance)
equal to

(@) 100 per cent of the cost of any industrial asset used in a qualifying strategic industrial
project determined to have preferred status; or

(b) 50 per cent of the cost of any industrial asset used in any other qualifying strategic
industrial project,

in the year of assessment during which that asset is first brought into use by the company as owner thereof
for such project carried on by that company.

(3) The additional industrial investment allowance contemplated in subsection (2)-

(@)  will be allowed only against income received by or accrued to the company from carrying
on any industrial project: Provided that the amount whereby such allowance exceeds such
income, shall be carried forward to the immediately succeeding year of assessment and
be deemed to be a deduction or allowancewhich may be allowed in terms of subsection
(2) in that succeeding year; and

(b)  may not exceed the lesser of the amount reflected in the application for approval as being
the cost of the industrial assets to be acquired by the company, as contemplated in
subsection (4) (a), or-

)] R600 million in the case of any qualifying strategic industrial project with
preferred status; or
(i) R300 million in the case of any other qualifying strategic industrial project.

(4) Anindustria project of acompany constitutes a strategic industrial project where, the Minister
of Trade and Industry, after taking into account the recommendations of the adjudication committee, is
satisfied that-

(@) thecost of al industrial assets to be acquired by the company, which will be brought into
use for that industrial project within four years after the date of approval in terms of
subsection (5), will exceed R50 million;
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[Para. (@) substituted by s. 22 (1) (f) of Act 74 of 2002.]

(b)  theindustrial project will increase production of, and employment in, the relevant
industrial sector within the Republic, after taking into account the displacement within
that sector;

[Para. (b) substituted by s. 29 (1) (a) of Act 60 of 2001.]

(c) in the case of an industrial proj ect that represents an expansion of an existing industrial
project, the expansion will significantly increase production in respect of that existing
project;

(d)  the company will not receive any concurrent benefit in terms of section 37E or section
37H of this Act;

(e)  theindustrial project will not constitute an industrial participation project as
contemplated in subsection (7) (e) and will not receive any concurrent investment
incentive provided by any national sphere of government;

f theindustrial project will have long-term commercial viability after the deduction
provided by this section has been allowed and has been set off against the income of that
company;

(g) thecompany and any person which is a connected person in relation to that company in
terms of -

(0] paragraph (d) (i), (ii) or (iii) of the definition of ‘connected person' in section 1; or

(i) paragraph (d) (iv) or (v) of that definition, taking into account only holdings of 50
per cent or more,

are taxpayers in good standing and must in this regard submit-

(@aa) adeclaration of good standing stating that al their tax affairs are in order and that
they have complied with all the relevant provisions of the laws administered by
the Commissioner; and

(bb) & certificate obtained from the Commissioner confirming that the company and all
connected persons are registered for tax purposes, that all returns required to be
rendered by that company and connected persons in terms of this Act, or any other
Act administered by the Commissioner, have been timeously rendered and that
any tax, duties or levies due to the Commissioner have been paid, or that
arrangements acceptable to the Commissioner have been made for the submission
of any outstanding returns or the payment of any outstanding taxes, duties or
levies: Provided that where the company submits a request to the Commissioner
for a certificate and the Commissioner fails to respond within 60 days, the
company shall, in the absence of any proof to the contrary, be deemed to have
complied with the provisions of this subparagraph; and

(h)y  the application for approval of the project by the company is received by the Minister of
Trade and Industry after 31 July 2001, but not later than 31 July 2005, in such form and
containing such information as the Minister of Trade and Industry may prescribe.

(5) The Minister of Trade and Industry must, after taking into account the recommendations of the
adjudication committee, approve a strategic industrial project as a qualifying strategic industrial project,
either with or without preferred status, where that Minister is satisfied that the strategic industrial project
will significantly increase growth or employment within the Republic having regard to

(@) theextent towhich the strategic industrial project will upgrade an industry within the
Republic by-

()] utilising processes or supplying products that are new to the Republic;

(i) acting as a key component to related existing industrial projects within the
Republic so as to improve their competitiveness as a whole; or
(iii) engaging in any value-added process;

(b)  the extent to which the strategic industrial project will provide general business linkages
within the Republic by-

(i acquiring goods or services from small, medium and micro enterprises; or

(i) adding to the physical infrastructure of the Republic that will be available to the
general public; and

(c) the extent to which the strategic industrial project will create either direct or indirect
employment within the Republic.
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(6) Notwithstanding subsection (5), the Minister of Trade and Industry may not approve any
project where the potential additional industrial investment allowances in respect of that project and all
other approved qualifying strategic industrial projects (other than those projects where the approval thereof
has been withdrawn under subsection (9)), will in the aggregate exceed R10 billion.

(7) The Minister of Finance, in consultation with the Minister of Trade and Industry, must make

regulations-
(@)

(b)

(©)

(d)
(€)

(f)
(9)

(h)

(i)

prescribing the types of projects that will constitute computer activities, computer related
activities and research and development for purposes of paragraphs (b) and (c) of the
definition of 'industrial project’ in subsection (1);
prescribing the criteria for determining the extent of the increase of production of, and
employment in, an industrial sector required and the extent of the displacement to be
taken into account for purposes of subsection (4) (b);
[Para. (b) substituted by s. 29 (1) (b) of Act 60 of 2001.]
prescribing the criteria for purposes of determining whether thereis an increase in
production in respect of an existing industrial project and the extent of the increase
required for purposes of subsection (4) (¢);
prescribing to what extent a company may have benefited from section 37E or section
37H of this Act for purposes of subsection (4) (d);
prescribing what constitutes an industrial participation project and a concurrent
investment incentive for the purposes of subsection (4) (e);
[Para. (e) substituted by s. 29 (1) (c) of Act 60 of 2001.]

prescribing the factors to be taken into account in determining whether the industrial
project will have long-term commercial viability for the purposes of subsection (4) (f);
prescribing what factors need to be taken into account for purposes of subsection (5) (a)
in determining whether -

0] aprocess or product will be new to the Republic;

(i) acompany will be acting as a key component to related existing industrial projects

within the Republic; or
(iii) a process will constitute a value-added process,

prescribing what factors need to be taken into account for purposes of subsection (5) (b)
in determining whether -

)] goods or services will be acquired from small, medium and micro enterprises; or

(i) the project will add to the physical infrastructure of the Republic; and
prescribing the extent to which the strategic industrial project must create either direct or
indirect employment within the Republic for purposes of subsection (5) (c).

(8) Within six months after the close of each year of assessment (or such longer period as the
Minister of Trade and Industry may allow) starting with the year in which approval is granted in terms of
subsection (5), a company with a qualifying strategic industrial project must annually report to that
Minister with respect to the progress of the project in terms of the requirements of subsections (4) and (5)
in such form and in such manner as that Minister may prescribe.

(9) Where-

(a)

(b)

(©)

in respect of any company carrying on a qualifying strategic industrial project, any
material fact changes during any year of assessment or the company during any year fails
to comply with any requirement contemplated in subsection (4) or (5), which would have
had the effect that approval in terms of subsection (5) would not have been granted had
such change in fact or such failure been known to the Minister of Trade and Industty at
the time of granting approval; or

any company carrying on a qualifying strategic industrial project during any year of
assessments fails to submit areport to the Minister of Trade and Industry, as required in
terms of subsection (8); or

the approval granted in terms of this section to a company carrying on a qualifying
strategic industrial project, was based on any fraudulent information, material

mi srepresentation or material omission,

the Minister of Trade and Industry must, after taking into account the recommendations of the adjudication
committee, withdraw the approval granted in respect of that project with immediate effect and direct that
the Commissioner must disallow all additional industrial investment allowances (including any additional
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industrial investment allowance allowed during that year or any previous year of assessment) in respect of
any asset used in that project: Provided that where the change in material facts or failure to meet any
reguirement, as contemplated in paragraph (a), takes place as a result of any event which is outside the
control of the company, that Minister may, taking into account the circumstances of that event,-
() disregard that change in material facts; or
(i) withdraw the approval granted in terms of this section with immediate effect and may
direct that the Commissioner must disallow any additional industrial investment
allowance in respect of that year of assessment or any subsequent year of assessment.

(10) The Commissioner must-

(@  promptly notify the Minister of Trade and Industry whenever the Commissioner
discovers information that may cause afull or part withdrawal of deductionsin terms of
subsection (9);

(b)  disalow all deductions otherwise provided under this section starting with the date of
approval in terms of subsection (5) where the company has provided any fraudulent
information, material misrepresentation or material omission with respect to any tax, duty
or levy administered by the Commissioner and must notify the Minister of Trade and
Industry accordingly; and

()  informthe Minister of Trade and Industry where any company has requested the
Commissioner to issue a certificate contemplated in subsection (4) (g) (bb) and that
certificate was denied.

(11) For purposes of subsections (9) and (10), the Commissioner may, notwithstanding the
provisions of sections 79, 81 (5) and 83 (18), raise an additional assessment for any year of assessment
where an additional industrial investment allowance which has been allowead in any previous year must be
disallowed in terms of subsection (9) or (10).

(12) Where the approval of a project has been withdrawn as contemplated in subsection (9), a
company shall in addition to any normal tax, be liable for an amount of additional tax not exceeding twice
the difference between the tax as calculated in respect of its taxable income returned by it and the tax
properly chargeable in respect of its taxable income as determined after disallowing the additional
industrial investment allowance provided by this section.

(13) There shall for the purposes of this section be an adjudication committee which must consist
of at least-

(@)  three persons employed by the Department of Trade and Industry, appointed by the
Minister of Trade and Industry; and

(b)  three persons employed by either the National Treasury or the South African Revenue
Service, appointed by the Minister of Finance:

Provided that the Minister of Trade and Industry or the Minister of Finance, as the case may be, may
appoint alternative persons so employed if any person appointed in terms of paragraph (a) of (b) is not
available to perform any function as a member of the committee.

(14) The adjudication committee contemplated in subsection (13) is an independent committee
which performs its functions impartially and without fear, favour or prejudice and for the purpose of this
section, the committee may -

(@)  evaluate any application and make recommendations to the Minister of Trade and
Industry for purposes of the approval of any strategic industrial project in terms of
subsection (5);

(b) investigate or cause to be investigated any project for the purposes of this section;

(c) monitor all qualifying strategic industrial projects-

)] to determine whether the obj ectives of this section are being achieved; and
(i) to advise the Minister of Finance and the Minister of Trade and Industry on any
future proposed amendment or adjustment thereof;

(d)  require any company applying for approval of any project as a qualifying strategic
industrial project in terms of this section, to furnish such information or documents as are
necessary for the committee and Minister of Trade and Industry to perform their
functionsin terms of this section;

(e)  for aspecific purpase and on such conditions and for such period as it may determine
obtain the assistance of any person to advise the committee relating to any function
assigned to the committee in terms of this section; and
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()] appoint its own chairperson and determine the procedures for its meetings provided that
all procedures must be properly recorded and minuted.

(15) The adjudication committee and any person whose assistance has been obtained by that
committee may not-

(@ actinany way that isinconsistent with the provisions of subsection (14) or expose
themselves to any situation involving the risk of a conflict between their responsibilities
and private interests; or

(b)  usetheir position or any information entrusted to them, to enrich themselves or
improperly benefit any other person.

(16) The Minister of Trade and Industry -

(&) may, after taking into account the recommendations of the adjudication committee,
extend the four year period contemplated in the definition of 'industrial asset' in
subsection (1) by a period not exceeding one year, where an industrial project consists of
industrial assets exceeding R1 billion;

[Para. (a) substituted by s. 22 (1) (g) of Act 74 of 2002.]

(b)  must provide written reasons for any decision to grant or deny any application for
approval of a strategic industrial project as a qualifying strategic industrial project in
terms of subsection (5), or any withdrawal of approval as contemplated in subsection (9);

(c) must inform the Commissioner of the approval of any project in terms of subsection (5)
asaqualifying strategic industrial project, setting out such particulars required by the
Commissioner to determine the amount of the additional industrial investment allowance
allowable in terms of this section;

(d)  must publish the particulars of any application received from a company for approval of a
qualifying strategic industrial project in the Gazette not later than 30 days after providing
to that company the written reasons for any decision as contemplated in paragraph (b);

(e must submit an annual report to Parliament, and must provide a copy of that report to the
Auditor-General, setting out the following information in respect of each company that
received approval in terms of subsection (5)-

(i the name of each company;
(i) the description of each project;

(iii) the potential national revenue forgone by virtue of the deductions allowable in
respect of that project in terms of this section;
@iv) the annual progress relating to the direct benefits of the project in terms of

economic growth or employment, setting out the details of the factors
contemplated in subsections (4) and (5) on which approval for the strategic
industrial project was granted;
(V) any decision to withdraw the approval of a project in terms of subsection (9); and
(vi) any decisions not to withdraw the approval of a project, despite any material
change in facts, as contemplated in paragraph (i) of the proviso to subsection (9).

(17) The Commissioner must submit an annual report to the Auditor-General containing a list of

al-
(@) certificatesissued under subsection (4) (g); and
(b)  failuresto respond within 60 days as provided in subsection (4) (g).

(18) Notwithstanding the provisions of section 4, the Commissioner must disclose to the Minister
of Trade and Industry and the adjudication committee, including any person whose assistance has been
obtained by that committee, such information relating to the affairs of any company carrying on a
qualifying strat egic industrial project asis necessary to enable the Minister of Trade and Industry and the
adjudication committee to perform its functions in terms of this section.

(19) Every employee of the Department of Trade and Industry and every member of the
adjudication committee, including any person whose assistance has been obtained by that committee, must
preserve and aid in preserving secrecy with regard to all matters that may come to their knowledge in the
performance of their functionsin terms of this section, and may not communicate any such matter to any
person whatsoever other than to the company concerned or its legal representative, nor allow any such
person to have access to any records in the possession or custody of that Department or committee, except
in terms of the law or an order of court.

(20) Any person who contravenes the provisions of subsections (15) and (19), shall be guilty of an
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offence and liable on conviction to afine or to imprisonment for a period not exceeding two years.
[S. 12G inserted by s. 12 of Act 19 of 2001.]
12H Deduction in respect of learnership agreements
(1) Notwithstanding section 23B, but subject to subsection (3), there shall be allowed to be
deducted from the income derived by any employer during any year of assessment, an allowance
determined in accordance with subsection (2), where-

(a)  that employer during that year of assessment entered into a registered learnership
agreement with alearner in the course of any trade carried on by that employer; or

(b) alearner during that year of assessment completed any registered learnership agreement
entered into by that employer with that learner during that year or any previous year of
assessment in the course of any trade carried on by that employer.

[Sub-s. (1) amended by s. 32 (1) (a) of Act 45 of 2003.]
(2) For purposes of subsection (1), the amount of the allowance in respect of -

(@) aregistered learnership agreement entered into by that employer, as contemplated in
subsection (1) (a), with a learner who at the time of entering into that agreement-

(i was employed by that employer or associated institution in relation to that
employer, is an amount equal to the lesser of-

(@aa) 70 per cent of the annual equivalent of the remuneration of that |earner
stipulated in the agreement of employment between that learner and
employer; or

(bb)  R17500; or

(i) was not employed by that employer or any associated institution in relation to that
employer, is an amount equal to the lesser of-

(@a) theannual equivalent of the remuneration of that learner stipulated in the
agreement of employment between that learner and employer; or

(bb) R25 000; and

(b)  the completion of any registered learnership agreement as contemplated in subsection (1)
(b), is an amount equal to the lesser of -

(i the annual equivalent of the remuneration of that learner stipulated in the
agreement of employment between that |earner and employer; or
(i) R25 000.
(3) No deduction shall made by an employer under this section, unless that employer has provided
to the Commissioner -

(@) thename of the SETA with which the learnership agreement is registered;

(b)  thetitle and code of the learnership allocated and issued by the Director-General:
Department of Labour in terms of regulation 2 (3) of the Learnership Regulations, 2001,

(c)  thefull names and identification number of the learner contemplated in the registered
learnership agreement; and

(d)  proof that the employer has complied with al the requirements of the Skills Development
Levies Act, 1999 (Act 9 of 1999).

(4) The provisions of this section shall not apply-

(@  inrespect of the substitution of any employer which is party to an existing registered
learnership agreement by any other employer, as contemplated in regulation 5 (1) of the
Learnership Regulations, 2001,

(b)  where an employer entersinto aregistered learnership agreement with alearner as a
result of the substitution of an existing registered learnership agreement, as mntemplated
in regulation 5 (2) of the Learnership Regulations, 2001; or

(c)  where an employer enters into aregistered learnership agreement with alearner, and a
deduction is or was allowabl e to that employer during any year of assessment in respect
of any other registered learnership agreement entered into by that employer with that
learner in respect of the same learnership registered by the Director General of Labour, as
contemplated in regulation 3 (3) of the Learnership Regulations.

(5) Where-

(@  inthe determination of the taxable income of an employer for any year of assessment an
amount is or was allowed as a deduction in respect of any registered learnership
agreement entered into by that employer with any learner, as contemplated in subsection
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(1) (a); and
(b)  that registered learnership agreement is terminated prior to the completion thereof for any
reason other than the death of that learner or the dismissal of that learner due to his or her
incapacity as aresult of ill-health or injury,
that amount so allowed as a deduction shall, for the purposes of section 8 (4) (a), be deemed to have been
recovered or recouped by that employer.

(6) For purposes of this section-

‘associated institution' in relation to an employer means an assodated institution as defined in
paragraph 1 of the Seventh Schedule;

‘employer' means

(@)  inthe case where agroup of employersis party to aregistered learnership agreement, the
employer which is identified in that agreement as the lead employer; or
(b)  inany other case, the employer which is party to aregistered learnership agreement;
'learner’ means-
(@) alearner who is party to aregistered learnership agreement; or
(b)  an apprentice in a contract of apprenticeship contemplated in paragraph (b) of the
definition of 'registered learnership agreement’;

‘Learnership Regulations, 2001' means the Regulations concerning the Registration of Intended
Learnerships and L earnership Agreements (Government Notice R330 published in Gazette 22197 of 3
April 2001), made by the Minister of Labour in terms of section 36, read with sections 16 (d) and 17 (3)
and (6) of the Skills Development Act, 1998;

'registered learnership agreement' means-

(@) alearnership agreement entered into between alearner and an employer before 1 October
2006, which has been registered with a SETA, as contemplated in section 17 (3) of the
Skills Development Act, 1998; or

(b)  acontract of apprenticeship registered with the Department of Labour in terms of section
18 of the Manpower Training Act, 1981 (Act 56 of 1981);

‘remuneration’ means remuneration as defined in the Fourth Schedule;

'SETA' means a sector education and training authority established in terms of the Skills
Development Act, 1998;

'Skills Development Act, 1998 means the Skills Development Act, 1998 (Act 97 of 1998).

[S. 12H inserted by s. 18 (1) of Act 30 of 2002.]
13 Deductionsin respect of buildings used in a process of manufacture

D Cases
(1) Notwithstanding anything to the contrary contained in paragraph (ii) of the proviso to section
11 (e), there shall be allowed to be deducted from the income of the taxpayer an allowance equal to two per
cent of the cost (after the deduction of any amount referred to in subsection (3) or (7) or the corresponding
provisions of any previous Income Tax Act) to the taxpayer of -

(@) any building the erection of which was commenced by the taxpayer on or after the
twenty-fifth day of March, 1959, but not later than the fourteenth day of March, 1961, if
such building was wholly or mainly used by him during the year of assessment for the
purpose of carrying on therein any process of manufacture in the course of his trade
(other than mining or farming); or

(b)  any building the erection of which was commenced by the taxpayer on or after the
fifteenth day of March, 1961, if such building was wholly or mainly used by the taxpayer
during the year of assessment for the purpose of carrying on therein in the course of his
trade (other than mining or farming) any process of manufacture or any other process
which in the opinion of the Commissioner is of a similar nature, or such building was let
by the taxpayer and was wholly or mainly used by atenant or subtenant for the purpose
of carrying on therein any process as aforesaid in the course of any trade (other than
mining or farming); or

(c) any building the erection of which was commenced on or after the twenty-fifth day of
March, 1959, but not later than the fourteenth day of March, 1961, if such building has
been acquired by the taxpayer by purchase from any other person who was entitled to an
allowance in respect thereof under paragraph (a) or this paragraph or the corresponding
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provisions of any previous Income Tax Act, and such building was wholly or manly
used during the year of assessment by the taxpayer for the purpose of carrying on therein
any process of manufacture in the course of his trade (other than mining or farming); or

(d)  any building the erection of which was commenced on or after the fifteenth day of
March, 1961, if such building has been acquired by the taxpayer by purchase from any
other person who was entitled to an allowance in respect thereof under paragraph (b) or
this paragraph or the corresponding provisions of any previous Income Tax Act, and such
building was wholly or mainly used during the year of assessment by the taxpayer for the
purpose of carrying on therein in the course of his trade (other than mining or farming) a
process of manufacture or any other process which in the opinion of the Commissioner is
of asimilar nature, or such building was let by the taxpayer and was wholly or mainly
used by atenant or subtenant for the purpose of carrying on therein in the course of any
trade (other than mining or farming) any process as aforesaid; or

(dA) any building that has never been used, if such building has been acquired by the taxpayer
by purchase from any other person and such building was wholly or mainly used during
the year of assessment by the taxpayer for the purpose of carrying on therein in the course
of his trade (other than mining or farming) a process of manufacture or any other process
which in the opinion of the Commissioner is of a similar nature, or such building was let
by the taxpayer and was wholly or mainly used by atenant or subtenant for the purpose
of carrying on therein in the course of any trade (other than mining or farming) any
process as aforesaid; or

[Para. (dA) inserted by s. 13 of Act 19 of 2001.]

(e any improvements (other than repairs) to any building referred to in paragraph (a), (b),
(c) or (d) which is during the year of assessment used as contemplated in that paragraph,
if such improvements were commenced not later than the thirty-first day of March, 1971,
or

()] any improvements (other than repairs) to any building, if such improvements were
commenced on or after the first day of April, 1971, and such building was wholly or
mainly used by the taxpayer during the year of assessment for the purpose of carrying on
therein in the course of his trade (other than mining or farming) any process of
manufacture or any other process which in the opinion of the Commissioner is of a
similar nature, or such building was let by the taxpayer and was wholly or mainly used by
atenant or subtenant for the purpose of carrying on therein any process as aforesaid in the
course of any trade (other than mining or farming):

Provided that -

(@) noalowance shall be made under this subsection in respect of such portion of the cost of
any building the erection of which was commenced on or after 1 July 1961, or any
improvements effected thereto as has been taken into account in the calculation of any
allowance to the taxpayer under section 11 (g) whether in the current or any previous
year of assessment;

(b)  inthe case of any such building the erection of which has or is commenced on or after 1
January 1989 and any such improvements which have or are commenced on or after that
date, other than any building or improvements in respect of which the increased
alowance contemplated in paragraph (c) of this proviso applies, the allowance under this
subsection shall be increased to 5 per cent of the cost (after the deduction of any amount
as provided in subsection (3)) to the taxpayer of such building or improvements; and

[Para. (b) substituted by s. 22 (a) of Act 53 of 1999.]

(©) in the case of any such-

()] building the erection of which has or is commenced during the period
commencing on 1 July 1996 and ending on 30 September 1999; or
(i) improvements which have or are commenced during such period; and,

where such building has or is or such improvements have been or are brought into use by
the taxpayer on or before 31 March 2000, the allowance under this subsection shall be
increased to 10 per cent of the cost (after the deduction of any amount as provided for in
subsection (3)) to the taxpayer of such building or improvements.

[Sub-s. (1) amended by s. 12 (a) of Act 90 of 1962 and by s. 17 (1) (a) of Act 55 of 1966, substituted by s.
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13 (1) (a) of Act 88 of 1971 and amended by s. 10 (1) (a) of Act 96 of 1985, by s. 12 of Act 90 of 1988, by
s. 11 (1) of Act 46 of 1996 and by s. 22 (b) of Act 53 of 1999.]

(1A) Where any building in respect of which any deduction of an allowance is claimed in terms of
this section was during any previous financial year or years used by the taxpayer for the purposes of any
trade carried on by such taxpayer, the receipts and accruals of which were not included in the income of
such taxpayer during such year or years, any deduction which could have been allowed during such
previous year or years in terms of this section shall for the purposes of this section be deemed to have been
allowed during such previous year or years as if the receipts and accruals of such trade had beenincluded in
the income of such taxpayer.

[Sub-s. (1A) inserted by s. 20 (a) of Act 59 of 2000.]

(2) The aggregate of the allowances allowed under subsection (1) or the corresponding provisions
of any previous Income Tax Act, or deemed to have been allowed in terms of subsection (1A), in respect of
any building or improvements shall not exceed the cost (after the deduction of any amount referred to in
subsection (3) or the corresponding provisions of any previous Income Tax Act) of such building or
improvements, as the case may be, less the aggregate of any allowances made to the taxpayer in respect of
such building or improvements, as the case may be, under subsection (7) or section 11 (g) or the
corresponding provisions of any previous Income Tax Act.

[Sub-s. (2) amended by s. 12 (b) of Act 90 of 1962 and substituted by s. 13 (1) (a) of Act 88 of 1971, by s.
10 (1) (b) of Act 96 of 1985 and by s. 20 (b) of Act 59 of 2000.]

(3) If in any year of assessment there fallsto be included in ataxpayer'sincome in terms of
paragraph (a) of section 8 (4) an amount which has been recovered or recouped in respect of any allowance
made under subsection (1) or the corresponding provisions of any previous Income Tax Act in respect of
any building or improvements, such portion of the amount so recovered or recouped as is set off against the
cost of afurther building as hereinafter provided shall, notwithstanding the provisions of the said
paragraph, at the option of the taxpayer to be notified by him in writing to the Commissioner when
submitting his return of income for the year of assessment during which the recovery or recoupment
occurred, and provided he purchases or erects within twelve months or such further period as the
Commissioner may allow from the date on which the event giving rise to the recovery or recoupment
occurred, any other building to which the provisions of subsection (1) apply, not be included in hisincome
for such year of assessment, but shall be set off against so much of the cost to him of such further building
purchased or erected by him as remains after the deduction of any portion of such cost in respect of which
an allowance has been granted to the taxpayer under section 11 (g), whether in the current or any previous
year of assessment.

[Sub-s. (3) amended by s. 12 (c) and (d) of Act 90 of 1962 and substituted by s. 17 (1) (b) of Act 55 of
1966 and by s. 13 (1) (a) of Act 88 of 1971.]

@ ......
[Sub-s. (4) deleted by s. 12 of Act 113 of 1993.]
(dbis ......
[Sub-s. (4)bisinserted by s. 14 (1) (a) of Act 88 of 1965 and deleted by s. 12 of Act 113 of 1993.]
5) e

[Sub-s. (5) amended by s. 12 of Act 90 of 1962 and by s. 11 of Act 72 of 1963, substituted by s. 14 (1) of
Act 88 of 1965, by s. 17 (1) of Act 55 of 1966 and by s. 13 (1) of Ad 52 of 1970, amended by s. 12 of Act
90 of 1972, by s. 13 (1) of Act 65 of 1973, by s. 16 of Act 85 of 1974, by s. 13 (1) of Act 69 of 1975, by s.

7 of Act 101 of 1978, by s. 10 of Act 104 of 1980 and by s. 14 of Act 96 of 1981 and deleted by s. 12 of

Act 113 of 1993.]
(6) ......

[Sub-s. (6) amended by s. 12 of Act 90 of 1962 and by s. 5 of Act 6 of 1963, substituted by s. 12 of Act 90
of 1964, by s. 14 (1) of Act 88 of 1965, by s. 17 (1) of Act 55 of 1966 and by s. 13 (1) of Act 52 of 1970,
amended by s. 12 of Act 90 of 1972, by s. 13 (1) of Act 65 of 1973, by s. 16 of Act 85 of 1974, by s. 13 (1)
of Act 69 of 1975, by s. 7 of Act 101 of 1978, by s. 10 of Act 104 of 1980, by s. 14 of Act 96 of 1981 and
by s. 10 (1) of Act 96 of 1985 and deleted by s. 12 of Act 113 of 1993.]

[Sub-s. (6A) inserted by s. 17 (1) of Act 55 of 1966, substituted by s. 13 (1) of Act 52 of 1970, amended by

s. 13 (1) of Act 88 of 1971, by s. 13 (1) of Act 65 of 1973, by s. 16 of Act 85 of 1974, by s. 13 (1) of Act 69

of 1975, by s. 7 of Act 101 of 1978, by s. 10 of Act 104 of 1980 and by s. 14 of Act 96 of 1981 and deleted
by s. 12 of Act 113 of 1993.]
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(e

[Sub-s. (7) added by s. 14 (1) of Act 88 of 1965, deleted by s. 17 (1) of Act 55 of 1966, inserted by s. 10 (1)
of Act 96 of 1985, amended by s. 12 of Act 85 of 1987 and deleted by s. 12 of Act 113 of 1993.]
(7A) ......
[Sub-s. (7A) inserted by s. 10 (1) (d) of Act 96 of 1985 and deleted by s. 12 of Act 113 of 1993.]

(8) The provisions of this section shall mutatis mutandis apply with reference to any permanent
shipbuilding structure the erection of which was commenced by the taxpayer on or after the first day of
January, 1966, and the cost of improvements (other than repairs) effected thereto if such structure was
wholly or mainly used during the year of assessment for the purposes of the shipbuilding trade, and for the
purposes of this subsection any reference in the said provisions to a building shall be construed as a
reference to a shipbuilding structure and any reference therein to improvements to a building shall be
construed as a reference to improvements to a shipbuilding structure.

[Sub-s. (8) added by s. 17 (1) (f) of Act 55 of 1966.]

(9) For the purposes of this section

‘improvements,, in relation to any improvements commenced on or after the first day of April,
1971, means any extension, addition or improvements (other than repairs) to a building which is or are
effected for the purpose of increasing or improving the industrial capacity of the building;

‘shipbuilding structure’ means any launching way, fitting-out quay or craneway which is not part
of abuilding.

[Sub-s. (9) added by s. 17 (1) (f) of Act 55 of 1966 and substituted by s. 13 (1) (c) of Act 88 of 1971.]
[S. 13 amended by s. 30 of Act 60 of 2001.]

13bis Deductionsin respect of buildings used by hotel keepers

D Cases
(1) Notwithstanding anything to the contrary contained in paragraph (ii) of the proviso to
paragraph (e) of section eleven, there shall be allowed to be deducted from the income of any taxpayer for
any year of assessment ending on or after the first day of January, 1964, an allowance equal to two per cent,
of the cost (after the set-off of any amount as provided in subsection (6)) to the taxpayer-

(@)  of any building the erection of which was commenced by the taxpayer on or after the
second day of March, 1960, but not later than the thirty-first day of December, 1963, and
of any improvements (other than repairs) thereto commenced not later than the thirty-first
day of December, 1963, if such building was wholly or mainly used by him during the
year of assessment for the purpose of carrying on therein his trade of hotel keeper; or

(b)  of any building the erection of which was commenced by the taxpayer on or after the
fifteenth day of March, 1961, but not later than the thirty-first day of December, 1963,
and of any improvements (other than repairs) thereto commenced not later than the thirty-
first day of December, 1963, if such building was during the year of assessment let by the
taxpayer and wholly or mainly used for the purpose of carrying on therein the trade of
hotel keeper; or

(c) of any building the erection of which was commenced by the taxpayer on or after the first
day of January, 1964, and of any improvements (other than repairs) thereto commenced
not later than the thirtieth day of June, 1965, if such building-

(i was brought into use not later than the thirtieth day of June, 1965; and

(i) was during the year of assessment wholly or mainly used by the taxpayer for the
purpose of carrying on therein his trade of hotel keeper or was during such year let
by the taxpayer and wholly or mainly used by the lessee for the purpose of
carrying on therein the lessee's trade of hotel keeper; or
(d)  of such portion
)] of any building (other than a building in respect of the cost of which an alowance
under the preceding provisions of this subsection is or was deductible from the
income of the taxpayer for the current or any previous year of assessment) the
erection of which was commenced by the taxpayer on or after the first day of
January, 1964; or

(i) of any improvements (other than repairs) to any building referred to in this
paragraph or paragraph (a) or (b), if such improvements were commenced on or
after the first day of January, 1964; or
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(iii) of any improvements (other than repairs) to any building referred to in paragraph

(c), if such improvements were commenced on or after the first day of July, 1965,

$_

(@aa) was during the year of assessment used by the taxpayer for the purpose of carrying
on therein his trade of hotel keeper; or

(bb)  was during such year let by the taxpayer and used by the lessee for the purpose of
carrying on therein the lessee's trade of hotel keeper; or

[Para. (d) amended by s. 13 (1) (a) of Act 113 of 1993.]

(e of such portion of any building improvements (other than repairs and other than
improvements in respect of the cost of which, or of any portion thereof, an allowance
under the preceding provisions of this subsection is or was deductible from the income of
the taxpayer for the current or any previous year of assessment) commenced on or after 1
January 1964, as was during the year of assessment in question used by the taxpayer for
the purposes of his trade of hotelkeeper or was during the year of assessment in question
let by the taxpayer and used by the lessee for the purposes of the lessee's trade of
hotelkeeper:

[Para. (€) substituted by s. 13 (1) (b) of Act 113 of 1993 and by s. 12 (a) of Act 21 of 1994.]
Provided that no allowance shall be made under this subsection in respect of such portion of the cost of any
building the erection of which was commenced on or after the first day of July, 1961, or any improvements
effected thereto, as has been taken into account in the calculation of any allowance to the taxpayer under
paragraph (g) of section eleven, whether in the current or any previous year of assessment: Provided further
that in the case of any such building the erection of which has or is commenced on or after 4 June 1988 and
any such improvements which have or are commenced on or after that date the allowance under this
subsection shall be increased to 5% of the cost (after the set -off of any amount as provided in subsection
(6)) to the taxpayer of such building or improvements: Provided further that to the extent to which any
portion of any such improvements which have or are commenced on or after 17 March 1993 does not
extend the existing exterior framework of the building, the allowance under this subsection shall be
increased to 20 per cent of the cost of such portion.

[Sub-s. (1) amended by s. 13 (a) of Act 90 of 1988 and by s. 13 (1) (c) of Act 113 of 1993.]

(2) In addition to any allowance under subsection (1), there shall be dlowed to be deducted from
the income of the taxpayer an allowance in respect of the cost (after the set-off of any amount as provided
in subsection (6)) of any building or improvements referred to in paragraph (c) of subsection (1) or of any
portion of any building or improvements referred to in paragraph (d) or (e) of subsection (1), provided such
building (or a portion thereof), or the building (or a portion thereof) to which such improvements were
effected, as the case may be, was during the year of assessment in question registered as an hotel under the
Hotels Act, 1965, and such hotel was on the last day of such year graded by the board established under
that Act: Provided that no allowance shall be made under this subsection in respect of such portion of the
cost of any building or any improvements as has been taken into account in the calculation of any
allowance to the taxpayer under paragraph (g) of section eleven, whether in the current or any previous year
of assessment.

(3) The allowance under subsection (2) in respect of the cost (as reduced in terms of that
subsection) of any building (or portion thereof) or of any improvements (or a portion thereof) shall be such
percentage of such cost as may be fixed by the Minister of Finance by regulation under subsection (4) for
the grade of hotel which is, in terms of a determination of the board referred to in subsection (2), applicable
in respect of the hotel in question on the last day of the year of assessment: Provided that where such hotel
is graded by the said board for the first time during any year of assessment (hereinafter referred to as the
subsequent year) subsequent to any year of assessment (hereinafter referred to as the earlier year) during
which such building (or the relevant portion thereof) or such improvements (or the relevant portion thereof)
was or were used in carrying on the trade of hotelkeeper, and the taxpayer is entitled to the said allowance
in respect of the subsequent year, the allowance for the subsequent year (as determined in accordance with
the said regulation) shall, if-

(@)  such building (or the relevant portion thereof) or such improvements (or the relevant
portion thereof), as the case may be, is or are completed not later than the thirty-first day
of December, 1969; and

(b)  where such hotel was not during the earlier year registered under the Hotels Act, 1965, it
became so registered during the period ending on the thirty-first day of December, 1969,
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or the period of twelve months reckoned from the date of completion of such building (or
the relevant portion thereof) or of such improvements (or the relevant portion thereof), as
the case may be, whatever period ends later,
be increased by an amount equal to the allowance to which the taxpayer would have been entitled under the
said regulation in respect of the said cost if such regulation had at all relevant times been in force and the
grading of such hotel by the said board which was applicable on the last day of the subsequent year had
also applied on the last day of the earlier year.
[Sub-s. (3) amended by s. 18 (1) (a) of Act 55 of 1966, substituted by s. 14 (1) of Act 95 of 1967 and
amended by s. 46 of Act 97 of 1986.]

(8A) Where any building in respect of which any deduction of an allowance is claimed in terms of
this section was during any previous financial year or years used by the taxpayer for the purposes of any
trade carried on by such taxpayer, the receipts and accruals of which were not included in the income of
such taxpayer during such year or years, any deduction which could have been allowed during such
previous year or years in terms of this section shall for the purposes of this section be deemed to have been
allowed during such previous year or years as if the receipts and accruals of such trade had been included in
the income of such taxpayer.

[Sub-s. (3A) inserted by s. 21 (a) of Act 59 of 2000.]

(4) The Minister of Finance may make regulations prescribing the rates of the allowances under
subsection (2) in respect of the various grades of hotels determined under the provisions of subsection (1)
of section fifteen of the Hotels Act, 1965, and may in such regulations prescribe rates which vary according
to the grade of hotel or the year of assessment for which any such allowance may be made: Provided that
any rate so prescribed in respect of any year of assessment in respect of any grade of hotel shall not exceed
eight per cent, of the cost or portion thereof on which the relevant allowance is to be calculated.

[Sub-s. (4) amended by s. 46 of Act 97 of 1986.]

(5) The aggregate of the allowances under the preceding provisions of this section and subsection
(2) of section thirteen, as applied by subsection (4) of that section, and the corresponding provisions of any
previous Income Tax Act, or any amount deemed to have been allowed in terms of subsection (3A), in
respect of the cost of any building or portion thereof or any improvements or portion thereof shall not
exceed such cost or, if such allowances have been calculated on a portion of such cost, such portion.

[Sub-s. (5) substituted by s. 21 (b) of Act 59 of 2000.]

(6) (a) If inany year of assessment there falls to be included in ataxpayer'sincome in terms of
paragraph (a) of subsection (4) of subsection eight an amount which has been recovered or recouped in
respect of any allowance made under the preceding provisions of this section or the provisions of
subsection (1) of section thirteen, as applied by subsection (4) of that section, or the corresponding
provisions of any previous Income Tax Act, in respect of any building or portion thereof or any
improvements or portion thereof, so much of the amount so recovered or recouped as is set off against the
cost of afurther building as hereinafter provided shall, notwithstanding the provisions of the said
paragraph, at the option of the taxpayer to be notified by him in writing to the Commissioner when
submitting his return of income for the year of assessment during which the recovery or recoupment
occurred, and provided he erects within twelve months or such further period as the Commissioner may
allow from the date on which the event giving rise to the recovery or recoupment occurred, any other
building in respect of the cost of which an alowance is made under the preceding provisions of this section,
not be included in hisincome for such year of assessment, but shall be set off against so much of the cost to
him of such further building erected by him as remains after the deduction of any portion of such cost in
respect of which an allowance has been granted to the taxpayer under paragraph (g) of section eleven,
whether in the current or any previous year of assessment.

(b) Where any allowance has been made under the provisions of subsection (1) of section thirteen,
as applied by subsection (4) of that section, in respect of the cost of any building, any amount which hasin
terms of subsection (3) of that section been set off against such cost, shall be set off against such cost in the
calculation of any allowance made in respect thereof under the preceding provisions of this section.

@) oo

[Sub-s. (7) substituted by s. 18 (1) (b) of Act 55 of 1966 and deleted by s. 12 (b) of Act 21 of 1994.]

(7A) and (7B) ......

[Sub-ss. (7A) and (7B) inserted by s. 18 (1) (c) of Act 55 of 1966 and deleted by s. 12 (b) of Act 21 of
1994.]
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[Sub-s. (8) substituted by s. 18 (1) (d) of Act 55 of 1966 and deleted by s. 12 (b) of Act 21 of 1994.]

(9) The allowance under subsection (2) shall not be granted in respect of-

(@)  any building the erection of which has or is commenced on or after 4 June 1988; and
(b)  any improvements which have or are commenced on or after that date.
[Sub-s. (9) added by s. 14 (1) of Act 88 of 1971, amended by s. 14 (a) of Act 69 of 1975, deleted by s. 13
of Act 94 of 1983, added by s. 13 (b) of Act 90 of 1988 and amended by s. 12 (c) of Act 21 of 1994.]

(20) ......

[Sub-s (10) added by s. 14 (1) of Act 88 of 1971, amended by s. 14 (b) of Act 69 of 1975 and deleted by s.
13 of Act 94 of 1983]
(1) ......
[Sub-s. (11) added by s. 14 (1) of Act 88 of 1971, amended by s. 14 (c) of Act 69 of 1975 and deleted by s.
13 of Act 94 of 1983.]
[S. 13his inserted by s. 15 (1) of Act 88 of 1965.]
13ter Deductionsin respect of residential buildings

(1) For the purpcses of this section

'housing project’ means any project for the erection of a building or buildings in the Republic
consisting of or including at least five residential units;

‘residential unit’ means any self-contained residential accommodation consisting of more than one
room (but excluding any hostel, hotel or similar accommodation), the erection of which was commenced by
the taxpayer on or after 1 April 1982 and which was erected under a housing project of the taxpayer-

(@) inorderto belet to a tenant for the purpose of deriving a profit for the taxpayer; or
(b)  inorder to be occupied by a bona fide full-time employee of the taxpayer.

(2) Notwithstanding anything to the contrary contained in paragraph (ii) of the proviso to section
11 (e), there shall, subject to the provisions of this section, be allowed to be deducted from the income of
the taxpayer for the year of assessment referred to in subsection (6) of this section and each succeeding
year of assessment, an allowance, to be known as the residential building annual allowance, equal to two
per cent of the cost to the taxpayer of any residential unit erected by the taxpayer under a housing project of
the taxpayer.

(3) In addition to the deduction provided for in subsection (2), there shal |, subject to the provisions
of this section, be allowed to be deducted from the income of the taxpayer for the year of assessment
referred to in subsection (5), an allowance, to be known as the residential building initial allowance, equal
to ten per cent of the cost to the taxpayer of the residential unit referred to in subsection (2).

(4) The allowances under this section shall not be made in respect of any portion of the cost of any
residential unit on any premises not owned by the taxpayer, unless the taxpayer, at the date on which the
erection of such residential unit is commenced, is entitled to the occupation of such premises for a period
ending not less than ten years after such date.

(5) Theresidential building initial allowance in relation to any residential unit shall be made for
the year of assessment during which such residential unit is for the first time let or occupied as
contemplated in the definition of ‘residential unit' in subsection (1): Provided that if at the end of such year
of assessment less than five of the residential units of the relevant housing project have for the first time
been let or occupied as contemplated in the definition of 'residential unit' in subsection (1), the residential
building initial allowance relating to such residential unit shall not be made for that year of assessment but
shall be made for the first succeeding year of assessment in which at least five of the residential unitsin
that housing project have been so let or occupied for the first time.

(6) The residential building annual allowance relating to any residential unit shall be made for the
first time for the year of assessment in which the residential building initial allowance is made in respect of
that residential unit.

(6A) Where any building in respect of which any deduction of an allowanceis claimed in terms of
this section was during any previous financial year or years used by the taxpayer for the purposes of any
trade carried on by him the receipts and accruals of which were not included in the income of such taxpayer
during such year or years, any deduction which could have been allowed during such previous year or years
in terms of this section shall for the purposes of this section (excluding the provisions of subsection (7) (a))
be deemed to have been alowed during such previous year or years as if the receipts and accruals of such
trade had been included in the income of such taxpayer.

[Sub-s. (6A) inserted by s. 22 (a) of Act 59 of 2000.]
(7) If in any year of assessment any residential unit in respect of the cost of which any allowance
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has been made to the taxpayer under the provisions of this section, whether in the current or any previous
year of assessment, is so used or dealt with by the taxpayer that it ceases to be available @ther for letting to
atenant or for occupation by an employee as contemplated in the definition of 'residential unit' in
subsection (1)-

(@)  thereshall beincluded in the income of the taxpayer for the year of assessment in which
such residential unitis so used or dealt with, the amount of the residential building initial
allowance made to him in respect of the cost of such residential unit, less one-tenth of
such amount for each completed period of one year, but not exceeding ten years, from the
date on which such residential unit was first let or occupied as contemplated in the
definition of 'residential unit' in subsection (1) until the date on which such residential
unit was used or dealt with as aforesaid; and

(b)  theresidential building annual allowance shall not be made in respect of the cost of the
said residential unit for the year of assessment during which such residential unit was
used or dealt with as aforesaid nor in respect of any succeeding year of assessment during
which it continued to be unavailable for the letting or occupation contemplated in the
definition of ‘residential unit' in subsection (1).

(8) The provisions of sections 8 (4) (a) and 11 (o) shall not apply to so much of the amount of any
residential building initial allowance as has been included in the taxpayer's income under the provisions of
subsection (7) (a) of this section, whether in the current or any previous year of assessment.

(9) No alowance shall be made under this section in respect of so much of the cost of any
residential unit as has qualified or will qualify for deduction from the taxpayer's income by way of a
deduction of expenditure or an allowance in respect of expenditure under any other provision of this Act,
whether for the current or any preceding or subsequent year of assessment.

(10) The aggregate of the allowances allowed or deemed to have been allowed under the
preceding provisions of this section in respect of the cost of any residential unit shall not exceed such cost
or, if such allowances have been calculated on a portion of such cost, such portion.

[Sub-s. (10) substituted by s. 22 (b) of Act 59 of 2000.]

(11) Where any company is mainly engaged in the provision of housing facilities for the
employees of its sole or principal shareholder or for the employees of any other company the sharesin
which are held wholly by the sole or principal shareholder in such firstmentioned company, the employees
of such shareholder or such other company, as the case may be, shall for the purposes of this section be
deemed to be the employees also of such firstmentioned company.

[Sub-s. (11) added by s. 14 of Act 94 of 1983.]
[S. 13ter inserted by s. 13 (1) of Act 91 of 1982.]
13quat Deductionsin respect of erection or improvement of buildingsin urban development zones

(1) For the purposes of this section

‘certificate of occupancy' means a certificate contemplated in section 14 (1) of the National
Building Regulations and Building Standards Act, 1977 (Act 103 of 1977);

‘cost' means the asts (other than borrowing or finance costs) actually incurred in erecting or
extending, adding to or improving a building and includes any costs incurred-

(@  indemolishing any existing building or part thereof;

(b)  inexcavating the land for purpases of that erection, extension, addition or improvement;
and

(©) in respect of structures or works directly adjoining the building so erected, extended,
added to or improved, for purposes of providing
()] water, power or parking with respect to that building;

(i) drainage or security for that building;
(iii) means of waste disposal for that building; or
(iv) access to that building, including the frontage thereof;

‘urban development zone' means an area demarcated by a municipality in terms of subsection (6),
the particulars of which were published in the Gazette in terms of subsection (8).

(2) There shall be allowed to be deducted from the income of the taxpayer an allowance
determined in terms of subsection (3), in respect of the cost of the erection, extension, addition or
improvement of any commercial or residential building within an urban development zone to be used solely
for purposes of that taxpayer's trade-

(@  which was commenced by the taxpayer on or after the date of publication of the notice
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contemplated in subsection (8) in respect of that urban development zone, in terms of a

contract formally and finally signed by all parties thereto on or after that date; and

(b)  inrespect of which a certificate of occupancy has been granted.

(3) The amount of the allowance contemplated in subsection (2)-

(@ inthe case of the erection of any new building or the extension of or addition to any
building (other than a building in respect of which paragraph (b) applies), is equal to-

(0] 20 per cent of the cost to the taxpayer of the erection or extension of or addition to
that building, which is deductible in the year of assessment during which that
building is brought into use by that taxpayer solely for the purposes of that
taxpayer'strade; and

(i) five per cent of that cost in each of the 16 succeeding years of assessment; or

(b)  inthe case of the improvement of any existing building or part of abuilding (including
any extension or addition which isincidental to t hat improvement) where the existing
structural or exterior framework thereof is preserved, is equal to

0] 20 per cent of the cost to the taxpayer of the improvement, extension or addition
which is deductible in the year of assessment during which thepart of the building
so improved, extended or added is brought into use by the taxpayer solely for the
purposes of that taxpayer's trade; and

(i) 20 per cent of that cost in each of the four succeeding years of assessment.

(4) No deduction shall be allowed under this section, unless the taxpayer has together with the tax
return for the year of assessment in which the deduction is claimed under subsection (3) (a) (i) or (b) (i),
provided to the Commissioner-

(@) acertificate from the municipality confirming that the building is located within an urban
development zone within that municipality;

(b)  thetotal amount of the costs to the taxpayer of the erection, extension, addition or
improvement and the extent that those costs relate to any portion of the building in
respect of which a certificate of occupancy has been granted; and

(c) particulars as to whether the costs were incurred in respect of the erection of abuilding as
contemplated in subsection (3) (a) or the extension, addition or improvement of a
building as contemplated in subsection (3) (b).

(5) No deduction shall be allowed under this section in respect of any building-

(@)  wherethat taxpayer ceased to use that building solely for purposes of that taxpayer's trade
during any previous year of assessment; or

(b)  which has been disposed of by the taxpayer during any previous year of assessment.

(6) For the purposes of this section, one area may be demarcated by a municipality where-

(@) that areais a developed urban location with the municipality of Buffalo City, Cape Town,
Ekurhuleni, Emalahleni, Emfuleni, eThekwini, Johannesburg, Mafikeng, Mangaung,
Matjhabeng, Mbombela, Msunduzi, Nelson Mandela, Polokwane, Sol Plaatje or
Tshwane;

(b)  that areais demarcated through formal resolution by the relevant municipal council;

[Para. (b) substituted by s. 12 of Act 16 of 2004.]

(c)  that areais prioritised in that municipality's integrated development plan adopted and
undertaken in terms of Chapter 5 of the Local Government: Municipal Systems Act, 2000
(Act 32 of 2000) as a priority areafor further investments to promote business or
industrial activity or residential settlements to support such activity;

[Para. (c) substituted by s. 19 (1) (a) of Act 32 of 2004.]

(d) that areaproportionately contributes or previously contributed a significant portion of the
total revenue collections for all areas located within the current boundaries of that
municipality, as measured in the form of-

0] property rates; or

(i) assessed property values,

and where the contribution from that areais undergoing a sustained real or nominal decline;
[Para. (d) substituted by s. 19 (1) (b) of Act 32 of 2004.]

(e)  significant fiscal measures have been implemented by that municipality to support the
regeneration of that area, including
)] the appropriation of significant funds for developing the areain the annual budget
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of the municipality;
(i) special tariffs for categories of residential, commercial or industrial users; or
(iii) partnership arrangements with the business community for the promotion of urban

development within that area; and
®
[Para. (f) deleted by s. 19 (1) (c) of Act 32 of 2004.]
(7) (&) Subject to paragraph (d), the area demarcated in terms of subsection (6) may not exceed-
0] where that municipality has a population of not more than 500 000 persons, atotal area of
150 hectares; or
(i) where that municipality has a population of more than 500 000 persons, 150 hectares plus
20 hectares for each additional 100 000 persons included in that population.

(b) Where that municipality has a population of 2 million persons or more, the municipal council
may demarcate two areas in lieu of the one area demarcated in terms of subsection (6) provided that-

M the two areas do not in total exceed the one area contemplated in paragraph (a) (ii); and

(i) each area otherwise satisfies the requirements of subsection (6).

(c) For purposes of this subsection, the population of a municipality shall be the population figures
as determined by Statistics South Africain the Census for 2001 and the total population of that
municipality must be rounded to the nearest multiple of 100 000.

(d) The area demarcated in terms of subsection (6) may exceed the limits contemplated in
paragraph (a) where-

0] the municipality proves to the Minister that the excess areaisintegrally related to the area
within the limitation contemplated in paragraph (a);

(i) the municipality can prove to the Minister that sound economic reasons exist for

demarcating a larger area;

(iii) the municipality has not demarcated two areas as contemplated in subparagraph (b); and

(iv) the Minister is satisfied that the demarcation of the excess area would fall within

Government's affordability constraints.

(8) The Minister must publish by notice in the Gazette particulars of an area demarcated by a
municipality after that municipality has proved to the Minister that the area so demarcated complies with
the provisions of subsection (6).

(9) Every municipality must provide areport annually to the Commissioner and the Minister for
each urban development zone located within that municipality within such time asis prescribed by the
Minister, listing

(@)  eachtaxpayer to which a certificae contemplated in subsection 4 (a) has been issued;
(b)  thelocation of each building for which that certificate was issued,;
(c)  the estimated costs incurred by the taxpayer in respect of each building;
[Para. (c) substituted by s. 19 (1) (e) of Act 32 of 2004.]
(d)  the estimated total jobs created as a result of this section;
[Para. (d) substituted by s. 19 (1) (e) of Act 32 of 2004.]
(e)  theadditional property rates collected as aresult of this section; and
f the total applications for a certificate contemplated in subsection 4 (a);
(g) theaverage turnover time for all planning and building approvals.
[Para. (g) added by s. 19 (1) (f) of Act 32 of 2004.]
[Sub-s. (9) amended by s. 19 (1) (d) of Act 32 of 2004.]
(10) Where-
(@ amunicipality does not provide an annual report as contemplated in subsection (9) or a
quarterly report as contemplated in subsection (6) (f) or the Commissioner reportsto the
Minister that the municipality has issued a certificate contemplated in subsection (4) (a)
in respect of abuilding that is located outside an urban development zone; and
(b)  corrective steps are not taken by that municipality within a period specified by the
Minister,
the Minister may withdraw the notice contemplated in subsection (8) for that municipality in respect of
contracts formally and finally signed by all parties thereto on or after the date of withdrawal.

(11) The Commissioner must on an annual basis submit a report to the Minister containing

information relating to
(@)  the number of taxpayers which have during the relevant year claimed an allowancein
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terms of this section;
the total amount of the deductions by taxpayers alowed in that year in terms of this
section; and
the total amount of the costs to those taxpayers which are or will be allowable as a
deduction in terms of this section.

[S. 13quat inserted by s. 33 of Act 45 of 2003.]

14 Deductionsin respect of ships
(1) There shall be allowed to be deducted from the income of any resident who carries on any
business as owner or charterer of any ship-

(@)

(b)

in respect of any ship used by such person for the purposes of his trade during the year of
assessment an allowance equal to ten per cent of the adjustable cost to him of such ship:
Provided that-

()] where an allowance under paragraph (b) or the corresponding provisions of any
previous Income Tax Act has been made to any person in respect of any ship, no
alowance shall be made under this paragraph to such person in respect of that
ship for the year of assessment in which the ship is for the first time used by him
for the purposes of his trade; and

(i) the aggregate of all the allowances made to any person in respect of any ship
under this paragraph, (b) of this subsection and section 11 (e) or the corresponding
provisions of any previous Income Tax Act shall not exceed the cost to such
person of such ship or, if such ship was acquired by such person to replace a ship
and the cost of the ship so acquired has in terms of the definition of 'adjustable
cost' or 'adjustable cost price' in subsection (2) been reduced by an amount which
has not in terms of section 8 (4) (d) been included in the income of the taxpayer
for the current or any previous year of assessment, the adjustable cost to such
person of the ship so acquired;

[Para. (ii) amended by s. 12 (b) of Act 103 of 1976.]
in the case of a person who during any year of assessment concludes a contract for the
acquisition by him of a new ship (whether built or still to be built), or of aship whichis
not new and is proved to the satisfaction of the Secretary for Transport at all times since
its construction to have been maintained in the highest class applicable to a ship of its
type, and who satisfies the Commissioner that the ship in question is or will be a South

African ship and is or will be used by him for the purposes of his trade for prospecting for

minerals (including natural oil) or for mining operations or as a foreign-going ship, an

allowance in respect of that year of assessment equal to forty per cent of the adjustable
cost to the said person of that ship, or, if at the time at which the allowance under this
paragraph has to be made, the cost price of the ship has not yet been determined, of the
adjustable estimated cost price of that ship, provided the said person satisfies the

Commissioner that not less than forty per cent of the cost price or of the estimated cost

price, as the case may be, of the ship will be paid by him within a period of two years or,

if the Commissioner agrees, three years after the end of that year of assessment, or, if the
said person does not so satisfy the Commissioner, an allowance in respect of any year of
assessment equal to forty per cent of the portion, if any, of the adjustable cost price or the
adjustable estimated cost price of the ship paid by him during that year of assessment:

Provided that -

()] the provisions of this paragraph shall not apply in respect of any ship in respect of
which an alowance has in any year of assessment under this Act or any previous
Income Tax Act been granted to any other person under this subsection or the
corresponding provisions of any previous Income Tax Act;

(i) if any taxpayer to whom an allowance equal to forty per cent of the adjustable cost
price or adjustable estimated cost price, as the case may be, of any ship has been
made under this paragraph or the corresponding provisions of any previous
Income Tax Act, fails to pay at least forty per cent of such cost price or estimated
cost price, as thecase may be, within the said period of two or (as the case may
be) three years after the end of the year of assessment in respect of which the said
allowance has been made, the said allowance shall be included in the income of
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the said taxpayer for the year of assessment ending on the same day as the said
period, and there shall be deducted from the income of the said taxpayer for that
year of assessment an allowance equal to forty per cent of the portion, if any, of
the adjustable cost price of such ship paid by him during the said period, and from
the income of the said taxpayer for any year of assessment thereafter an allowance
equal to forty per cent of the portion, if any, of the adjustable cost price of such
ship paid by him during that year of assessment; and
(iii) if in respect of any year of assessment the Commissioner is no longer satisfied that

aship in respect of which an allowance has been made under the preceding
provisions of this paragraph or the corresponding provisions of any previous
Income Tax Act (whether in the current or any previous year of assessment) will
be a South African ship or will be used by the taxpayer as aforesaid, or if in any
year of assessment any such ship which has become a South African ship or has
been used by the taxpayer as aforesaid, ceases to be a South African ship or to be
used by the taxpayer as aforesaid or if in any year of assessment the taxpayer
ceases to be a person referred to in section 9 (1) (c), so much of the amount of the
said allowance as is not in terms of section 8 (4) required to be included in the
taxpayer's income for the current or any other year of assessment and is not in
terms of 'adjustable cost' or 'adjustable cost price' in subsection (2) of this section
required to be deducted from the cost or estimated cost price of afurther ship
acquired to replace such ship, less such amount as would, if this paragraph had not
been enacted, have been allowed to the taxpayer by way of deductions (in addition
to those actually allowed) under paragrap h (a) of this subsection or section 11 (0)
or the corresponding provisions of any previous Income Tax Act, either in the
current or any previous year of assessment, shall in terms of this proviso be
included in the income of the taxpayer for the current year of assessment;

[Para. (b) substituted by s. 17 (a) of Act 85 of 1974 and amended by s. 12 (a) of Act 103 of 1976. Para. (iii)

amended by s. 12 (c) of Act 103 of 1976.]

(c) in respect of any expenditure which such person satisfies the Commissioner heislikely to
incur within five years from the end of the year of assessment in question on repairs to
any ship used by him for the purposes of his trade, such an allowance as, notwithstanding
the provisions of section 23 (e), the Commissioner, having regard to the estimated cost of
such repairs and the date on which they are likely to be incurred, may make each year:
Provided that any such allowance in respect of any year of assessment shall be included
in the income of the taxpayer for the following year of assessment.

[Para. (c) amended by s. 14 (a) of Act 21 of 1995.]
[Sub-s. (1) amended by s. 23 (a) of Act 59 of 2000.]

(1A) Where during any year of assessment a subsidiary company referred to in paragraph (b) of
the definition of 'South African ship' in subsection (2) has carried on business as the owner of one or more
ships which are by virtue of the said paragraph South African ships and has not ceased to carry on such
business, there shall be deducted from the income derived during that year of assessment by the parent
company (being a parent company referred to in the said paragraph) of the subsidiary company an
allowance equal to so much of any assessed loss which is in terms of section 20 available to be carried
forward by the subsidiary company to the following year of assessment, as is attributable to any assessed
loss (as determined under section 20) incurred by the subsidiary company in carrying on the aforesaid
business:

Provided that the allowance granted under this subsection to the parent comp any in respect of any year of
assessment shall be included in the income of that company for the following year of assessment.
[Sub-s. (1A) inserted by s. 17 (b) of Act 85 of 1974 and amended by s. 14 (b) of Act 21 of 1995.]

(1B) Where a subsidiary company referred to in paragraph (b) of the definition of 'South African
ship' in subsection (2) has on or after 1 January 1974 purchased from its parent company (being a parent
company referred to in the said paragraph), a ship (being a South African ship by virtue of the provisions of
the said paragraph and not being a ship acquired to replace a ship) which is used by the subsidiary company
for the purposes of its trade for prospecting for minerals (including natural oil) or for mining operations or
as aforeign-going ship and in respect of which any allowance has in respect of any year of assessment been
granted to the parent company under subsection (1) (a) or (b) or section 12C-



(a)

(b)

(©)

(d)

(€)

(f)

143

any allowances in respect of such ship granted to the subsidiary company under the
provisions of subsection (1) (a) or section 12C, as the case may be, shall be equal in
amount to the allowances to which the parent company would have been entitled under
those provisionsif the parent company had continued to use the ship for the purposes of
itstrade;

an allowance in respect of such ship shall not be granted to the subsidiary company under
the provisions of subsection (1) (a) or section 12C in respect of the year of assessment
during which the ship was purchased by the subsidiary company if any allowance in
respect of the ship has been granted to the parent company under the provisions of
subsection (1) (a) or (b) or section 12C in respect of the same year of assessment;

the cost to the subsidiary company of such ship shall, for the purposes of this section, 8
(4), section 11 (0) and section 12C, be deemed to be the adjustable cost to the parent
company of the ship;

the allowances in respect of such ship granted to the parent company under subsection (1)
(a) or (b) of this section or section 12C shall, for the purposes of this section, section 8
(4), section 11 (o) and section 12C, be deemed to be allowances granted to the subsidiary
company in respect of such ship and the provisions of paragraph (iii) of the proviso to
subsection (1) (b) of this section or the proviso to section 8 (4) (e), as the case may be,
shall, as respects such ship apply to the subsidiary company as though it were the
taxpayer referred to in those provisions;

the parent company shall, for the purposes of section 8 (4), not be deemed to have
recovered or recouped out of the purchase consideration payable by the subsidiary
company any of the allowances granted in respect of such ship to the parent company
under subsection (1) (a) or (b) of this section or section 12C and no allowance shall be
made to the parent company under section 11 (0) in respect of such ship and, for the
purposes of paragraph (iii) of the proviso to subsection (1) (b) of this section as
applicable to the parent company, the parent company shall not by reason of the sale of
the ship to the subsidiary company be deemed to have ceased to use the ship; and

in the event of such ship ceasing to be a South African ship or to be used by the
subsidiary as aforesaid, the Commissioner may direct that any amount falling to be
included in the income of the subsidiary company for any year of assessment under
paragraph (iii) of the proviso to subsection (1) (b) or the proviso to section 8 (4) (e), as
the case may be, be included in the income of the parent company for such year of
assessment and not in the income of the subsidiary company.

[Sub-s. (1B) inserted by s. 17 (b) of Act 85 of 1974 and substituted by s. 14 (c) of Act 21 of 1995.]
(1C) Where on or after 1 January 1974 any association, corporation or company contemplated in
paragraph (a) of the definition of ‘company’ in section 1 (being a resident who carries on any business as
owner or charterer of any ship) has concluded a contract for the acquisition by it of a ship and such
company (hereinafter referred to as the taxpayer company) satisfies the Commissioner that -

(a)

(b)
(©)

the ship will be sold by the taxpayer company to a subsidiary company of the taxpayer
company for a consideration not exceeding the cost to the taxpayer company of such
ship;

the subsidiary company will qualify for an allowance in respect of the ship under the
provisions of subsection (1) (b); and

not less than forty per cent of the cost price or, if at the time the allowance under this
subsection has to be made, the cost price has not yet been determined, of the estimated
cost price which is payable by the taxpayer company in respect of its acquisition of the
ship will be paid by the taxpayer company within a period of two years or, if the
Commissioner agrees, three years after the end of the year of assessment during which
the said contract was concluded,

there shall be deducted from the income of the taxpayer company for the said year of assessment an
allowance equal to forty per cent of the said cost price or estimated cost price, as the case may be: Provided
that the allowance granted to the taxpayer company under this subsection shall be included in the income of
that company for the year of assessment during which the subsidiary company has qualified for an
allowance in respect of the ship under the provisions of subsection (1) (b) or, if in respect of any earlier
year of assessment the Commissioner is no longer satisfied as to any of the matters in respect of which heis
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required to be satisfied under this subsection, such earlier year of assessment.
[Sub-s. (1C) inserted by s. 17 (b) of Act 85 of 1974 and amended by s. 23 (b) of Act 59 of 2000.]

(1D) (a) Where any subsidiary company (as contemplated in paragraph (b) of the definition of
'South African ship' in subsection (2)) carries on business as the owner of any South African ship and does
not carry on any other type of business, the parent company (as contemplated in the said paragraph) in
relation to such subsidiary company may elect that such parent company and such subsidiary company
shall for the purposes of this Act be deemed to be and to have been one and the same company.

(b) Any election made under paragraph (a) shall, unless the Commissioner otherwise directs, be
binding upon the companies concerned in the year of assessment in respect of which it is made and in all
subsequent years of assessment.

(c) The provisions of subsections (1A) and (1B) shall not apply in any year of assessment in which
the provisions of this subsection are applicable.

[Sub-s. (1D) inserted by s. 10 of Act 65 of 1986.]

(2) For the purposes of this section

‘adjustable cost' or 'adjustable cost price', in relation to any ship, means the cost to the taxpayer of
such ship, or, if such ship was acquired by the taxpayer to replace a ship and the ship so acquired is a ship
in relation to which the Commissioner is satisfied in regard to the mattersin regard to which heis required
to be satisfied in terms of section 8 (4) (b), the cost to the taxpayer of the ship so acquired, less so much of
any amount referred to in section 8 (4) (a) which has on or after 17 August 1966 been recovered or
recouped in respect of the ship so replaced as does not exceed such cost, and 'adjustable estimated cost
price' shall be mnstrued accordingly;

'foreign-going ship' means-

(@) aship plying between a port in one country and a port in another country; or

(b)  aship of not less than two hundred gross register tons plying between portsin the same
country; or

(c) aship of not less than two hundred gross register tons exclusively employed in sea
fishing or seal catching; or

[Para. (c) substituted by s. 11 of Act 104 of 1979.]

(d) awhaling boat other than a shore-based whaling boat of |ess than two hundred gross
register tons;

'South African ship' means-

(@) ashipwhichisowned by aresident who carries on any business as owner or charterer of
any ship, if such ship is a South African ship as defined in section 2 of the Merchant
Shipping Act, 1951 (Act 57 of 1951); or

(b) if the Minister , having regard to the circumstances of the case, so directs, a ship which is
owned by a company (in this section referred to as a subsidiary company) which is
managed and controlled in the Republic if the sole beneficial sharehol der in that company
is an association, corporation or company contemplated in paragraph (a) of the definition
of ‘company’ in section 1 (in this section referred to as a parent company) which is
managed and controlled in the Republic.

[Definition of 'South African’ ship substituted by s. 23 (c) of Act 59 of 2000.]
[Sub-s. (2) substituted by s. 17 (c) of Act 85 of 1974.]

(3) Where any allowance under this section is determinable on a portion of the adjustable cost
price paid in respect of any ship, such portion shall for the purposes of this section be deemed to be an
amount which bears to the portion of the cost price paid the same ratio as the adjustable cost price bears to
the full cost price, or, if at the time at which the allowance has to be made the cost price of the ship has not
yet been determined, the estimated cost price payable in respect of such ship.

[Sub-s. (3) added by s. 17 (c) of Act 85 of 1974.]

(4) Where any person is entitled to an allowance under this section in respect of any ship acquired
by him on or after 21 June 1993 from a connected person, and a deduction under this section was
previously granted to such connected person in respect of the ship concerned, whether in the current or any
previous year of assessment, the deduction under this section shall be calculated on an amount not
exceeding the lesser of the adjustable cost of the ship concerned to such connected person or the market
value thereof as determined on the date upon which the ship was acquired by such person.

[Sub-s. (4) added by s. 14 (1) of Act 113 of 1993 and substituted by s. 8 (1) of Act 140 of 1993.]
(5) The provisions of subsections (1) (a) and (b) and (1C) shall not apply to any ship acquired on
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or after 1 April 1995 unless such ship was acquired by the taxpayer under an agreement formally and
finally signed by every party to the agreement before that date.
[Sub-s. (5) added by s. 14 (d) of Act 21 of 1995.]

(6) (a) The provisions of subsection (1A) shall only apply to any parent company as contemplated
in that subsection in relation to any allowance arising from any assessed loss incurred by the subsidiary
company as contemplated in that subsection in so far as such assessed |oss arises from the business carried
on by such subsidiary company as the owner of any ship acquired in terms of an agreement formally and
finally signed by all parties to the agreement on or before 12 March 1997.

(b) Where a parent company as contemplated in subsection (1D) made an election as contemplated
in that subsection, such parent company and a subsidiary company as contemplated in that subsection in
relation to such parent company, shall, notwithstanding the provisions of that subsection, for the purposes
of this Act only be deemed to be or to have been one and the same company inso far asit relates to any
business carried on by such subsidiary company as the owner of any ship acquired in terms of an agreement
formally and finally signed by all parties to the agreement on or before 12 March 1997.

[Sub-s. (6) added by s. 14 of Act 28 of 1997.]

[S. 14 amended by s. 13 of Act 90 of 1962 and substituted by s. 19 (1) of Act 55 of 1966.]
14bis Deductionsin respect of aircraft

(1) There shall, subject to the provisions of subsection (2), be allowed to be deducted from the
income of any person-

(@)  inrespect of any aircraft acquired by such person on or after the first day of April, 1965,
and used by him for the purposes of his trade during the year of assessment, an allowance
equal to twenty-five per cent of the adjustable cost to him of such aircraft: Provided that -
)] where an allowance under paragraph (b) or (c) has been made to any personin

respect of any aircraft, no allowance shall be made to such person under this
paragraph in respect of that aircraft for the year of assessment in which the aircraft
isfor the first time used by him for the purposes of his trade;

[Sub-para. (i) amended by s. 15 (a) of Act 141 of 1992.]

(i) the aggregate of all the allowances made to any person in respect of any aircraft
under this paragraph and paragraph (b) or (c) shall not exceed the cost to such
person of such aircraft or, if such aircraft was acquired by such person to replace
an aircraft and the cost of the aircraft so acquired has in terms of paragraph (a) of
subsection (2) been reduced by an amount which has not in terms of paragraph (i)
of subsection (4) of section eight been included in the income of the taxpayer for
the current or any previous year of assessment, the adjustable cost to such person
of the aircraft so acquired;

[Sub-para. (ii) amended by s. 15 (a) of Act 141 of 1992.]

(b) if such person is aresident who carries on any business as owner or charterer of any
aircraft and such resident on or after the first day of April, 1965, concludes a contract for
the acquisition by him of a new aircraft (whether built or still to be built), or of an aircraft
which is not new and is proved to the satisfaction of the Secretary for Transport at all
times since its construction to have been maintained in the highest dass applicable to an
aircraft of itstype, and such resident satisfies the Commissioner that the aircraft in
guestion is or will be registered by him in the Republic and is or will be used by himin
his business of transporting by air and for reward persons, livestock, goods or mail, an
allowance in respect of the year of assessment during which such contract is concluded
equal to forty per cent of the adjustable cost to such resident of that aircraft, or, if at the
time at which the allowance under this paragraph has to be made, the cost price of the
aircraft has not yet been determined, of the adjustable estimated cost price of that aircraft,
provided the said resident satisfies the Commissioner that not less than forty per cent of
the cost price or of the estimated cost price, as the case may be, of the aircraft will be
paid by him within a period of two years, or, if the Commissioner agrees, three years
after the end of that year of assessment or, if the said resident does not so satisfy the
Commissioner, an alowance in respect of any year of assessment equal to forty per cent
of the portion, if any, of the adjustable cost price of the aircraft paid by him during that
year of assessment: Provided that-

)] the provisions of this paragraph shall not apply in respect of any aircraft the
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registration of which in the Republic in the name of the taxpayer concerned does
not or will not constitute its first registration in the Republic;

(i) if any taxpayer to whom an allowance equal to forty per cent of the adjustable cost
price or adjustable estimated cost price, as the case may be, of any aircraft has
been made under this paragraph, failsto pay at least forty per cent of the cost price
or estimated cost price, as the case may be, of such aircraft withinthe said period
of two or (as the case may be) three years after the end of the year of assessment
in respect of which the said allowance has been made, the said allowance shall be
included in the income of the said taxpayer for the year of assessment ending on
the same day as the said period, and there shall be deducted from the income of
the said taxpayer for that year of assessment an allowance equal to forty per cent
of the portion, if any, of the adjustable cost price of such aircraft paid by him
during the said period, and from the income of the said taxpayer for any year of
assessment thereafter an allowance equal to forty per cent of the portion, if any, of
the adjustable cost price of such aircraft paid by him during that year of
assessment;

(iii) if in respect of any year of assessment the Commissioner is no longer satisfied that
an aircraft in respect of which an alowance has been made under the preceding
provisions of this paragraph (whether in the current or any previous year of
assessment) will be registered in the Republic or will be used by the taxpayer as
aforesaid, or if in any year of assessment any such aircraft which has been
registered in the Republic or has been used by the taxpayer as aforesaid, ceases to
be so registered or used, or if in any year of assessment the taxpayer ceasesto be a
resident, so much of the amount of the said allowance as is not in terms of
subsection (4) of section eight required to be included in the taxpayer's income for
the current or any other year of assessment and is not in terms of paragraph (a) of
subsection (2) of this section required to be deducted from the cost or estimated
cost price of afurther aircraft acquired to replace such aircraft, less such amount
aswould, if this paragraph had not been enacted, have been allowed to the
taxpayer by way of deductions (in addition to those actually allowed) under
paragraph (a) of this section or paragraph (0) of section eleven, either inthe
current or any previous year of assessment, shall in terms of this proviso be
included in the income of the taxpayer for the current year of assessment;

[Para. (iii) substituted by s. 24 (b) of Act 59 of 2000.]

(iv) the provisions of this paragraph shall not apply in any case where such contract
for the acquisition of an aircraft is concluded by the taxpayer on or after 1 August
1992;

[Para. (iv) added by s. 15 (b) of Act 141 of 1992.]
[Para. (b) amended by s. 24 (a) of Act 59 of 2000.]
(c) if-

(i the person is aresident who carries on any business as owner or charterer of any
aircraft, who has acquired a new or used aircraft under a contract concluded by
him on or after 1 August 1992;

[Sub-para. (i) substituted by s. 24 (c) of Act 59 of 2000.]

(i) such aircraft was registered by him in the Republic and such registration
constituted the first registration of the aircraft in the Republic; and

(iii) such aircraft was for the first time brought into use by him in his business of
transporting by air and for reward persons, livestock, goods or mail,

an allowance, in respect of the year of assessment during which such aircraft was so
brought into use by him, equal to 40 per cent of the adjustable cost to him of such
aircraft.
[Para. (c) added by s. 15 (c) of Act 141 of 1992.]
(2) For the purposes of this section-
(a) ‘adjustable cost' or 'adjustable cost price', in relation to any aircraft, means the cost to the
taxpayer of such aircraft or, if such aircraft was acquired by the taxpayer to replace an
aircraft and the aircraft so acquired is an aircraft in relation to which the Commissioner is
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satisfied in regard to the mattersin regard to which he is required to be satisfied in terms
of paragraph (g) of subsection (4) of section eight, the cost to the taxpayer of the aircraft
so acquired, less so much of any amount referred to in paragraph (a) of that subsection
which has been recovered or recouped in respect of the aircraft so replaced as does not
exceed such cost, and ‘adjustable estimated cost price' shall be construed accordingly;

(b)  where any allowance under this section is determinable on a portion of the adjustable cost
price paid in respect of any aircraft, such portion shall be deemed to be an amount which
bears to the portion of the cost price paid the same ratio as the adjustable cost price bears
to the full cost price or, if at the time at which the allowance has to be made the cost price
of the aircraft has not yet been determined, the estimated cost price payable in respect of
such aircraft.

() If during any year of assessment any aircraft in respect of which an allowance has been granted
to the taxpayer under subsection (1) (c) (whether in the current or any previous year of assessment) ceases
to be registered by him in the Republic or ceases to be used by him in his business of transporting by air
and for reward persons, livestock, goods or mail, or if the taxpayer to whom such allowance was granted
ceases to be aresident, there shall be included in the taxpayer's income in such first-mentioned year of
assessment the amount (if any) by which the said allowance exceeds the sum of-

(@  so much of such allowance asis required to be included in the taxpayer's income under
section 8 (4) (a); and

(b)  such amount as would, had subsection (1) (c) not been enacted, have been allowed to the
taxpayer as deductions (in addition to the deductions actually allowed) under subsection
(1) (a) or section 11 (0), either in the current or any previous year of assessment.

[Sub-s. (3) added by s. 15 (d) of Act 141 of 1992 and amended by s. 24 (d) of Act 59 of 2000.]

(4) For the purposes of this section the cost to a person of any aircraft shall be deemed to be the
lesser of the actual cost to such person or the cost which a person would have incurred in respect of the
direct cost of acquisition of the aircraft if he had acquired the aircraft under a cash transaction concluded at
arm's length on the date on which the transaction for the acquisition of the aircraft concerned wasin fact
concluded.

[Sub-s. (4) added by s. 15 (d) of Act 141 of 1992.]

(5) Where any person is entitled to an allowance under this section in respect of any aircraft
acquired by him from a connected person, and a deduction under this section was previously granted to
such connected person in respect of such aircraft, whether in the current or any previous year of
assessment, the deduction under this section shall be calculated on an amount not exceeding the lesser of
the cost of the aircraft concerned to such connected person or the market value thereof as determined on the
date upon which the aircraft was brought into use by such person.

[Sub-s. (5) added by s. 15 (d) of Act 141 of 1992 and substituted by s. 15 (1) of Act 113 of 1993 and by s. 9
(1) of Act 140 of 1993]

(6) The provisions of this section shall not apply to any aircraft acquired on or after 1 April 1995
unless such aircraft was acquired by the taxpayer under an agreement formally and finally signed by every
party to the agreement before that date.

[Sub-s. (6) added by s. 15 of Act 21 of 1995.]
[S. 14bis inserted by s. 16 (1) of Act 88 of 1965.]
15 Deductions from income derived from mining operations

D Cases
There shall be alowed to be deducted from the income derived by the taxpayer from mining
operations

(@) anamount to be ascertained under the provisions of section 36, in lieu of the allowances
in section 11 (¢), (f), (gA) and (0);

[Para. (a) substituted by s. 20 of Act 55 of 1966 and by s. 18 of Act 129 of 1991.]

(b)  any expenditure incurred by the taxpayer during the year of assessment on prospecting
operations (including surveys, boreholes, trenches, pits and other exploratory work
preliminary to the establishment of a mine) in respect of any area within the Republic
together with any other expenditure which isincidental to such operations: Provided that-
(i except in the case of any person who derives income from mining for diamonds in

the Republic, the Commissioner may determine that any expenditure referred to in



148

this paragraph shall be deducted in a series of annual instalments, so that only a
portion of such expenditure is deducted in the year of assessment in whichiitis
incurred, and the residue in such subsequent years of assessment and in such
proportions as the Commissioner may determine, until the expenditure is
extinguished,;

(i) in the case of any company which derives income from different classes of mining
operations, the deduction under this paragraph shall be made from the income
derived from such class or classes of mining operations and in such proportions as
the Commissioner may determine;

(iii) any expenditure which has been allowed to be deducted from the income of any
person in terms of this paragraph shall not be included in such person's capital
expenditure as defined in subsection (11) of section thirty-six.

[Para. (b) amended by s. 16 of Act 141 of 1992.]

15A ...

[S. 15A inserted by s. 15 (1) of Act 69 of 1975, amended by s. 11 of Act 104 of 1980 and repealed by s. 15
of Act 101 of 1990.]

6 ..

[S. 16 substituted by s. 16 (1) of Act 89 of 1969, amended by s. 15 of Act 94 of 1983 and repealed by s. 13
of Act 21 of 1994.]

16A ...

[S. 16A inserted by s. 10 of Act 70 of 1989, amended by s. 10 of Act 37 of 1996 and repealed by s. 32 (1)

of Act 30 of 1998.]

17 ...
[S. 17 substituted by s. 14 of Act 90 of 1962 and by s. 14 (1) of Act 113 of 1977 and repealed by s. 25 of
Act 59 of 2000.]
17A  Expenditureincurred by alessor of land let for farming purposes, in respect of soil erosion

works

(1) Subject to the provisions of subsection (2), there shall be allowed to be deducted from the
income derived by any taxpayer from letting any land on which bona fide pastoral, agricultural or other
farming operations were carried on during the year of assessment, the expenditure incurred by him during
such year in respect of the construction of soil erosion works, provided a certificate by the Executive
Officer designated under section 4 of the Conservation of Agricultural Resources Act, 1983 (Act 43 of
1983), or his assignee is produced to the effect that such works have been approved under the provisions of
the said Act.

[Sub-s. (1) amended by s. 13 of Act 103 of 1976 and substituted by s. 17 of Act 141 of 1992.]

(2) Where expenditure incurred by the taxpayer during any year of assessment and ranking for
deduction from income under subsection (1) exceeds the taxable income (as calculated before allowing any
deduction under that subsection) derived by the taxpayer from letting land on which bona fide pastoral,
agricultural or other farming operations were carried on during such year, the amount allowed to be
deducted under subsection (1) in respect of the said year shall be limited to an amount equal to such taxable
income (calculated as aforesaid), and the excess shall be carried forward and be deemed for the purposes of
this section to be expenditure incurred by the taxpayer during the next succeeding year of assessment in
respect of the construction of soil erosion works.

[S. 17A inserted by s. 11 of Act 76 of 1968.]
18 Deduction in respect of medical and dental expenses

(1) Notwithstanding the provisions of section 23, there shall be allowed to be deducted from the
income of any taxpayer who is a natural person an allowance in respect of -

(&)  any contributions made by him during the year of assessment to any medical scheme
registered under the provisions of the Medical Schemes Act, 1998 (Act 131 of 1998), or
any fund which is registered under any similar provision contained in the laws of any
other country where the medical scheme is registered; and

[Para. (a) substituted by s. 23 of Act 53 of 1999 and by s. 26 of Act 59 of 2000.]

(b)  any amounts (other than amounts recoverable by the taxpayer or his spouse) which were
paid by the taxpayer during the year of assessment to any duly registered-

(0] medical practitioner, dentist, optometrist, homeopath, naturopath, osteopath,
herbalist, physiotherapist, chiropractor or orthoptist for professional services
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rendered or medicines supplied to; or
[Sub-para. (i) substituted by s. 15 (a) of Act 96 of 1981 and by s. 19 (a) of Act 129 of 1991.]

(i) nursing home or hospital or any duly registered or enrolled nurse, midwife or
nursing assistant (or to any nursing agency in respect of the services of sucha
nurse, midwife or nursing assistant) in respect of the illness or confinement of; or

(iii) pharmacist for medicines supplied on the prescription of any person mentioned in
subparagraph (i) for,
[Sub-para. (iii) substituted by s. 19 (b) of Act 129 of 1991.]
the taxpayer or his spouse or his children or stepchildren; and
[Para. (b) amended by s. 19 (a) and (b) of Act 129 of 1991 and by s. 16 (a) of Act 21 of 1995.]

(©) any amounts (other than amounts recoverable by the taxpayer or his spouse) which were
paid by the taxpayer during the year of assessment in respect of expenditure incurred
outside the Republic on services rendered or medicines supplied to the taxpayer or his
spouse or his children or stepchildren and which are substantially similar to the services
and medicines in respect of which a deduction may be made under paragraph (b) of this
subsection; and

[Para. (c) inserted by s. 15 (b) of Act 96 of 1981 and substituted by s. 19 (c) of Act 129 of 1991 and by s.
16 (b) of Act 21 of 1995.]

(d)  any expenditure (other than expenditure recoverable by the taxpayer or his spouse)
necessarily incurred and paid by the taxpayer in consegquence of any physical disability
suffered by the taxpayer, his spouse or child or stepchild:

[Para. (d) inserted by s. 14 (b) of Act 90 of 1988 and substituted by s. 19 (c) of Act 129 of 1991 and by s.
16 (b) of Act 21 of 1995.]
Provided that any amount paid by the estate of a deceased taxpayer which would, if it had been paid by the
taxpayer, have been taken into account for a deduction under this section, shall for the purposes of this
section be deemed to have been paid by the taxpayer on the day before his death.
[Sub-s. (1) amended by s. 14 (c) of Act 90 of 1988, by s. 11 of Act 70 of 1989, by s. 16 (a) of Act 101 of
1990 and by s. 19(d) of Act 129 of 1991.]

(2) The allowance under subsection (1) shall be-

(@  wherethe taxpayer is entitled to a rebate under section 6 (2) (b), the sum of the amounts
referred to in that subsection; or

(b)  wherethetaxpayer or his spouse, child or stepchild referred to in subsection (1) (d) isa
handicapped person and the taxpayer is not entitled to a rebate under section 6 (2) (b), so
much of the sum of the amounts referred to in subsection (1) as exceeds R500; or

(©) in any other case, so much of the sum of such amounts as exceeds 5 per cent of the
taxpayer's taxable income as determined before granting an allowance under this section;

[Para. (c) substituted by s. 19 of Act 30 of 2002.]
[Sub-s. (2) amended by s. 15 of Act 121 of 1984, by s. 11 of Act 96 of 1985, by s. 14 of Act 90 of 1988, by
s. 16 of Act 101 of 1990, by s. 18 (a) of Act 141 of 1992 and by s. 16 (c) of Act 21 of 1995.]

(3) For the purposes of this section 'handicapped person’ means-

(@) ablind person as contemplated in the Blind Persons Act, 1968 (Act 26 of 1968);

(b)  adeaf person, being a person whose hearing isimpaired to such an extent that he cannot
use it as a primary means of communication;

(©) a person who as aresult of a permanent disability requires a wheelchair, calliper or crutch
to assist him to move from one place to another;

(d)  aperson who requires an artificial limb; or

(e a person who suffers from a mental illness as defined in section 1 of the Mental Health
Act, 1973 (Act 18 of 1973).

[Para. (e) added by s. 16 (f) of Act 21 of 1995.]
[Sub-s. (3) added by s. 18 (b) of Act 141 of 1992.]

(4) For the purposes of this section the expression 'child or stepchild’ means the taxpayer's child or
stepchild who was alive during any portion of the year of assessment, and who on the last day of the year of
assessment-

(@  wasunmarried and was not or would not, had he lived, have been
(0] over the age of 18 years;

(i) over the age of 21 years and was wholly or partially dependent for his
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mai ntenance upon the taxpayer and has not become liable for the payment of
normal tax in respect of such year; or

(iii) over the age of 26 years and was wholly or partially dependent for his
mai ntenance upon the taxpayer and has not become liable for the payment of
normal tax in respect of such year and was a full-time student at an educational
institution of a public character; or

(b) in the case of any other child or stepchild, was incapacitated by physical or mental
infirmity from maintaining himself and was wholly or partially dependent for his
mai ntenance upon the taxpayer and has not become liable for the payment of normal tax
in respect of the year of assessment:

Provided that any child or stepchild of the taxpayer who has become liable for the payment of normal tax in

respect of any year of assessment solely by reason of the provisions of section 5 (1A) shall be deemed for

the purposes of this section not to have become liable for the payment of normal tax in respect of such year.
[Sub-s. (4) added by s. 16 (g) of Act 21 of 1995.]

[S. 18 substituted by s. 15 of Act 95 of 1967, by s. 12 of Act 76 of 1968, by s. 17 (1) of Act 89 of 1969 and
by s. 14 (1) of Act 52 of 1970, repealed by s. 15 of Act 88 of 1971 and inserted by s. 12 of Act 104 of
1980.]

18A Deduction of donationsto certain public benefit organisations

(1) Notwithstanding the provisions of section 23, there shall be allowed to be deducted from the
taxable income of any taxpayer so much of the sum of any bona fide donations by that taxpayer in cash or
of property made in kind, which was actually paid or transferred during the year of assessment to-

(@ any-

)] public benefit organisation approved by the Commissioner under section 30; or

(i) ingtitution, board or body contemplated in section 10 (1) (cA) (i),

which-

(@a) carrieson inthe Republic any public benefit activity contemplated in Part 11 of the
Ninth Schedule, or any other activity determined from time to time by the
Minister by notice inthe Gazette for the purposes of this section; and

(bb)  complies with the requirements contemplated in subsection (1C), if applicable,
and any additional requirements prescribed by the Minister in terms of subsection
(1A);

[Subitem (bb) substituted by s. 34 (1) (c) of Act 45 of 2003.]
[Para. (a) amended by s. 20 (b) of Act 30 of 2002.]

(b)  any public benefit organisation approved by the Commissioner under section 30, which-

)] provides funds or assets to any public benefit organisation, institution, board or
body contemplated in paragraph (a);
[Sub-para. (i) substituted by s. 20 (c) of Act 30 of 2002 and by s. 34 (1) (d) of Act 45 of 2003.]

(i) during the year of assessment preceding the year of assessment of such public
benefit organisation during which the donation is received, distributed or incurred
the obligation to so distribute at least 75 per cent of the funds received by such
organisation by way of donations which qualified for a deduction in terms of this
section: Provided that the Canmissioner may, upon good cause shown and subject
to such conditions as he or she may determine, either generally or in a particular
instance, waive, defer or reduce the obligation to distribute any funds, having
regard to the public interest and the purpose for which the relevant organisation
wishes to accumulate those funds,

[Sub-para. (ii) substituted by s. 34 (1) (e) of Act 45 of 2003.]
as does not exceed five per cent of the taxable income of the taxpayer as calculated
before allowing any deduction under this section or section 18;
[Para. (b) amended by s. 34 (1) (€) of Act 45 of 2003.]

(c)  the Government, any provincial administration or local authority as contemplated in
section 10 (1) (a) or (b) to be used for purposes of any activity contemplated in Part 11 of
the Ninth Schedule;

[Para. (c) inserted by s. 34 (1) (b) of Act 45 of 2003.]
[Sub-s. (1) amended by s. 20 (a) and (d) of Act 30 of 2002 and by s. 34 (1) (a) of Act 45 of 2003.]
(1A) The Minister may, by regulation, prescribe additional requirements with which apublic
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benefit organisation, institution, board or body or the government, provincial administration or local
authority carrying on any specific public benefit activity identified by the Minister in the regulations, must
comply before any donation made to that public benefit organisation, institution, board or body or the
government, provincial administration or local authority shall be allowed as a deduction under subsection
D.

[Sub-s. (1A) inserted by s. 20 (e) of Act 30 of 2002 and substituted by s. 34 (1) (f) of Act 45 of 2003 ]

(1B) Any activity determined by the Minister in terms of subsection (1) (a) or any requirements
prescribed by the Minister in terms of subsection (1A), must be tabled in Parliament within a period of 12
months after the date of publication by the Minister of that activity or those requirements, as the case may
be, in the Gazette, for incorporation into this Act.

[Sub-s. (1B) inserted by s. 20 (€) of Act 30 of 2002.]

(1C) The constitution or founding document of a public benefit organisation carrying on the
activity contemplated in paragraph 4 of Part 11 of the Ninth Schedule, must expressly provide that the
organisation-

(@)  may not issue any receipt contemplated in subsection (2) in respect of any donation made
by a person to that public benefit organisation, unless-

(i that donation is made by that person on or after 1 August 2002, but before 1
August 2005; and

(i) that person (in the case of a company, together with any other company in the
same group of companies as that company) has during the relevant year of
assessment of that person donated an amount of at least R1 million to that
organisation;

(b)  must ensure that every donation contemplated in paragraph (a), in respect of which such
areceipt has been issued, will be matched by a donation to that organisation of the same
amount made by a person who is not a resident and which is made from funds generated
and held outside the Republic; and

(c) must utilise the amount of -

)] al donations contemplated in paragraph (@), in respect of which such areceipt has
been issued, and all income derived therefrom, in the Republic in carrying on that
activity; and

(i) all donations contemplated in paragraph (b), either in the Republic in carrying on
that activity, or in respect of atransfrontier conservation area of which the
Republic forms part.

[Sub-s. (1C) inserted by s. 34 (1) (g) of Act 45 of 2003.]

(2) Any claim for a deduction in respect of any donation under subsection (1) shall not be alowed
unless supported by a receipt issued by the public benefit organisation, institution, board or body or the
government, provincial administration or local authority concerned, on which the following details are
given, namely-

(a) thereference number of the public benefit organisation, institution, board or body issued
by the Commissioner for the purposes of this section;

(b)  the date of the receipt of the donation;

(c)  thename of the public benefit organisation, institution, board or body or the government,
provincial administration or local authority which received the donation, together with an
address to which enquiries may be directed in connection therewith;

[Para. (c) substituted by s. 34 (1) (i) of Act 45 of 2003.]

(d)  thename and address of the donor;

(e)  theamount of the donation or the nature of the donation (if not made in cash);

()] acertification to the effect that the receipt isissued for the purposes of section 18A of the
Income Tax Act, 1962, and that the donation has been or will be used exclusively for the
object of the public benefit organisation, institution, board or body concerned or, in the
case of the government, provincial administration or local authority in carrying on the
relevant public benefit activity.

[Para. (f) substituted by s. 34 (1) (j) of Act 45 of 2003.]
[Sub-s. (2) amended by s. 34 (1) (h) of Act 45 of 2003.]

(2A) A public benefit organisation, institution, board, body, government, provincial administration

or local authority may only issue areceipt contemplated in subsection (2) in respect of any donation to the
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extent that -

(@)  inthe case of apublic benefit organisation, institution, board or body contemplated in
subsection (1) (a) which carries on activities contemplated in Part | of the Ninth
Schedule, that donation will be utilised solely in carrying on activities contemplated in
Part 11 of the Ninth Schedule;

(b)  inthe case of apublic benefit organisation contemplated in subsection (1) (b) which
provides funds to public benefit organisations, institutions, boards or bodies that carry on
public benefit activities contemplated in Part |1 of the Ninth Schedule and to other
entities, that donation will be utilised solely to provide fundsto a public benefit
organisation, institution, board or body contemplated in subsection (1) (a), which will
utilise those funds solely in carrying on activities contemplated in Part Il of the Ninth
Schedule; or

(©) in the case of the government, provincial administration or local authority, that donation
will be utilised solely in carrying on activities contemplated in Part Il of the Ninth
Schedule.

[Sub-s. (2A) inserted by s. 34 (1) (K) of Act 45 of 2003.]

(2B) A public benefit organisation, institution, board or body contemplated in subsection (2A),
must together with its annual return for a year of assessment submit to the Commissioner an audit
certificate confirming that al donations received or accrued in that year in respect of which receipts were
issued in terms of subsection (2), were utilised in the manner contemplated in subsection (2A).

[Sub-s. (2B) inserted by s. 34 (1) (k) of Act 45 of 2003.]

(2C) The Accounting Authority contemplated in the Public Finance Management Act, 1997 (Act 1
of 1999) for the government, provincial administration or local authority which issued any receiptsin terms
of subsection (2), must on an annual basis submit an audit certificate to the Commissioner confirming that
all donations received or accrued in the year in respect of which receipts were so issued were utilised in the
manner contemplated in subsection (2A).

[Sub-s. (2C) inserted by s. 34 (1) (k) of Act 45 of 2003.]

(3) If any deduction is claimed by any taxpayer under the provisions of subsection (1) in respect of
any donation of property in kind, the amount of such deduction shall be deemed to be an amount equal to

(@)  where such property constitutes-

(0] afinancial instrument which is trading stock of the taxpayer, the lower of fair
market value of that financial instrument on the déae of that donation or the
amount which has been taken into account for the purposes of section 22 (8); or

(i) any other trading stock of the taxpayer (including any livestock or produce in
respect of which the provisions of paragraph 11 of the First Schedule are
applicable), the amount which has been taken into account for the purposes of
section 22 (8) or, in the case of such livestock or produce, the said paragraph 11,
in relation to the donation of such property; or

[Para. (a) substituted by s. 34 (1) (1) of Act 45 of 2003.]

(b)  where such property (other than trading stock) constitutes an asset used by the taxpayer
for the purposes of his trade, the lower of -

(i the fair market value of that property on the date of that donation; or

(i) the cost to the taxpayer of such property less any allowance (other than any
investment allowance) allowed to be deducted from the income of the taxpayer
under the provisions of this Act in respect of that asset; or

[Para. (b) substituted by s. 34 (1) (1) of Act 45 of 2003.]

(c)  where such property does not constitute trading stock of the taxpayer or an asset used by
him for the purposes of histrade, the lower of-

()] the fair market value of that property on the date of that donation; or

(i) the cost to the taxpayer of such asset, less, in the case of a movable asset which
has deteriorated in condition by reason of use or other causes, a depreciation
allowance calculated in the manner contemplated in section 8 (5) (bB) (i); or

[Para. (c) substituted by s. 34 (1) (1) of Act 45 of 2003.]

(d)  where such property is purchased, manufactured, erected, assembled, installed or
constructed by or on behalf of the taxpayer in order to form the subject of the said
donation, the lower of-
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()] the fair market value of that property on the date of that donation; or
(i) the cost to the taxpayer of such property.
[Para. (d) substituted by s. 34 (1) (I) of Act 45 of 2003.]

(3A) No deduction shall be allowed under this section in respect of the donation of any property in
kind which constitutes, or is subject to any fiduciary right, usufruct or other similar right, or which
constitutes an intangible asset or financial instrument, unless that financial instrument is-

(a) ashareinalisted company; or

(b)  issued by afinancial institution as defined in section 1 of the Financial Services Board
Act, 1990 (Act 97 of 1990).

[Sub-s. (3A) inserted by s. 34 (1) (m) of Act 45 of 2003.]

(4) The provisions of subsections (9) and (10) of section 30 shall apply mutatis mutandis in
respect of any institution, board or body contemplated in subsection (1) (a).

(5) If the Commissioner has reasonable grounds for believing that any person who isin afiduciary
capacity responsible for the management or control of the income or assets of any public benefit
organisation, institution, board or body has with intent -

(@) inany material way failed to ensure that the objects for which the public benefit
organisation, institution, board or body was established are carried out or has expended
moneys belonging to the public benefit organisation, institution, board or body for the
purposes not covered by such objects; or

(b)  issued or allowed areceipt to be issued to any taxpayer for the purposes of this sectionin
respect of any fees or other emoluments payable to such organisation, institution, board
or body by such taxpayer,

the Commissioner may by notice in writing addressed to that person direct that donations to such fund shall
not qualify for deduction under the provisions of this section in respect of any year of assessment specified
in such notice, and any claim by any taxpayer for such deduction shall accordingly be disallowed.

(5A) If the Commissioner has reasonable grounds for believing that any regulating or co-
ordinating body of a group of public benefit organisations, contemplated in section 30 (3A) or subsection
(6)

(@)  withintent or negligently fails to take any steps contemplated in that section or
subsection, to exercise control over any public benefit organisation in that group; or

(b)  failsto notify the Commissioner where it becomes aware of any material failure by any
public benefit organisation over which it exercises control to comply with any provision
of this section,

the Commissioner may by notice in writing addressed to that regulating or co-ordinating body direct that
donations to public benefit organisations, institutions, boards or bodies in that group shall not qualify for
deduction under the provisions of this section in respect of any year of assessment specified in such notice
and any claim by any taxpayer for such deduction shall accordingly be disallowed.

[Sub-s. (5A) added by s. 20 (f) of Act 30 of 2002.]

(6) The Commissioner may, for the purposes of this section, approve a group of institutions,
boards or bodies contemplated in subsection (1) (a) (ii), sharing a common purpose which carry on any
public benefit activity under the direction or supervision of aregulating or co-ordinating body, where that
body takes such steps, & prescribed by the Commissioner, to exercise control over those institutions,
boards or bodies in order to ensure that they comply with the provisions of this section.

[Sub-s. (6) added by s. 20 (f) of Act 30 of 2002.]

[S. 18A inserted by s. 15 of Act 52 of 1970, amended by s. 16 (1) of Act 88 of 1971, by s. 13 of Act 90 of
1972, by s. 14 of Act 65 of 1973, by s. 16 of Act 69 of 1975 and by s. 13 (1) of Act 104 of 1980, substituted
by s. 16 (1) of Act 96 of 1981, amended by s. 14 (1) of Act 91 of 1982, by s. 16 (1) of Act 94 of 1983 by s.

16 (1) of Act 121 of 1984, by s. 15 of Act 90 of 1998, by s. 17 of Act 101 of 1990, by s. 20 of Act 129 of

1991 and by s. 11 (1) of Act 36 of 1996 and substituted by s. 24 (1) of Act 30 of 2000.]

8B ..

[S. 18B inserted by s. 11 (1) of Act 65 of 1986, amended by s. 19 of Act 141 of 1992 and repealed by s. 14
of Act 21 of 1994.]

19 ..

D Cases
[S. 19 amended by s. 15 of Act 90 of 1962, by s. 6 of Act 6 of 1963, by s. 17 of Act 88 of 1965, by s. 17 (1)



154

of Act 88 of 1971, by s. 14 (1) of Act 90 of 1972, by s. 18 of Act 85 of 1974, by s. 14 of Act 104 of 1980,
by s. 17 of Act 96 of 1981, by s. 15 (1) of Act 91 of 1982, by s. 17 (1) of Act 94 of 1983, by s. 17 of Act
121 of 1984, by s. 12 (1) of Act 96 of 1985, by s. 12 of Act 65 of 1986, by s. 4 (1) of Act 108 of 1986, by s.
13 of Act 85 of 1987, by s. 18 (1) of Act 101 of 1990, by s. 21 of Act 129 of 1991 and by s. 33 of Act 30 of
1998 and repealed by s. 25 (1) of Act 30 of 2000.]

20 Set-off of assessed |osses

D Cases

(1) For the purpose of determining the taxable income derived by any person from carrying on any
trade, there shall, subject to section 20A, be set off against the income so derived by such person-

(@) any balance of assessed loss incurred by the taxpayer in any previous year which has
been carried forward from the preceding year of assessment: Provided that-

)] no person whose estate has been voluntarily or compulsorily sequestrated shall be
entitled to carry forward any assessed loss incurred prior to the date of
sequestration, unless the order of sequestration has been set aside, in which case
the amount to be so carried forward shall be reduced by an amount which was
allowed to be set off against the income of the insolvent estate of such person
from the carrying on of any trade in the Republic;

[Sub-para. (i) substituted by s. 15 of Act 28 of 1997.]

(i) the balance of assessed loss shall be reduced by the amount or value of any benefit
received by or accruing to a person resulting from a concession granted by or a
compromise made with his creditors whereby his liabilities to them have been
reduced or extinguished, provided such liabilities arose in the ordinary course of
trade;

[(T1) I—

[Para. (iii) added by s. 19 (a) of Act 101 of 1990 and deleted by s. 17 of Act 21 of 1995.]

(b)  any assessed loss incurred by the taxpayer during the same year of assessment in carrying
on any other trade either alone or in partnership with others, otherwise than & a member
of a company the capital whereof is divided into shares:

[Para. (b) substituted by s. 20 (b) of Act 59 of 2000.]
Provided that there shall not be set off against any amount-

(a)  distributed to such person by any pension fund or provident fund which isincluded in the
gross income of such person in terms of paragraph (eB) of the definition of 'gross income'
in section 1, any-

)] balance of assessed loss; or

(i) ‘assessed loss' as defined in subsection (2) incurred in such year before taking into
account any amount of such distribution; or

(b)  derived by any person from the carrying on within the Republic of any trade, any-

()] assessed loss incurred by such person during such year; or

(i) any balance of assessed loss incurred in any previous year of assessment,

[Para. (b) substituted by s. 35 (1) (b) of Act 45 of 2003.]
in carrying on any trade outside the Republic.
[Sub-s. (1) amended by s. 26 of Act 30 of 2000, by s. 20 (a) and (c) of Act 59 of 2000 and by s. 35 (1) (a)
and (b) of Act 45 of 2003.]

(Dbis ......

[Sub-s. (1) bisinserted by s. 13 of Act 90 of 1964 and deleted by s. 18 of Act 88 of 1965.]

(2) For the purposes of this section 'assessed |oss' means any amount by which the deductions
admissible under sections 11 to 19, inclusive, exceeded the income in respect of which they are so
admissible.

[Sub-s. (2) substituted by s. 16 of Act 113 of 1993 and by s. 23 of Act 74 of 2002.]

(2A) In the case of any taxpayer other than a company -

(@)  theprovisions of subsections (1) and (2) shall mutatis mutandis apply for the purpose of
determining the taxable income derived by such taxpayer otherwise than from carrying
on any trade, the reference in subsection (1) to 'taxable income derived by any person
from carrying on any trade in the Republic' and the reference in that subsection to 'the
income so derived' being respectively construed as including a reference to taxable
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income derived by the taxpayer otherwise than from carrying on any trade and a
reference to income so derived; and

(b)  thesaid taxpayer shall, subject to the provisos to subsection (1), not be prevented from
carrying forward a balance of assessed |oss merely by reason of the fact that he has not
derived any income during any year of assessment.

[Sub-s. (2A) inserted by s. 15 (1) of Act 65 of 1973.]
A3 ......
[Sub-s. (3) added by s. 13 (1) of Act 76 of 1968 and deleted by s. 19 (b) of Act 101 of 1990.]

[Sub-s. (4) added by s. 18 of Act 89 of 1969 and deleted by s. 18 of Act 94 of 1983.]

) ......

[Sub-s. (5) added by s. 18 of Act 89 of 1969, amended by s. 8 (1) of Act 101 of 1978 and deleted by s. 18
of Act 94 of 1983.]
20A Ring-fencing of assessed losses of certain trades

(1) Subject to subsection (3), where the circumstances in subsection (2) apply during any year of
assessment in respect of any trade carried on by a natural person, any assessed loss incurred during that
year in carrying on that trade may not be set off against any income of that person derived during that year
otherwise than from carrying on that trade, notwithstanding section 20 (1) (b).

(2) Subsection (1) applies where the taxable income of a person for ayear of assessment (before
taking into account the set-off of any assessed losses incurred in carrying on any trade during that year and
the balance of assessed loss carried forward from the preceding year) equals or exceeds the amount at
which the maximum marginal rate of tax chargeable in respect of the taxable income of individuals
becomes applicable, and where-

(@)  that person has, during the five year period ending on the last day of that year of
assessment, incurred an assessed loss in at least three years of assessment in carrying on
the trade contemplated in subsection (1) (before taking into account any balance of
assessed |oss carried forward); or

(b)  thetrade contemplated in subsection (1), in respect of which the assessed loss was
incurred constitutes-

)] any sport practised by that person or any relative;

(i) any dealing in collectibles by that person or any relative;

(iii) the rental of residential accommodation, unless at least 80 per cent of the
residential accommodation is used by persons who are not relatives of that person
for at least half of the year of assessment;

(iv) the rental of vehicles, aircraft or boats as defined in the Eighth Schedule, unless at
least 80 per cent of the vehicles, aircraft or boats are used by persons who are not
relatives of that person for at least half of the year of assessment;

(V) animal showing by that person or any relative;

(vi) farming or animal breeding, unless that person carries on farming, animal
breeding or activities of a similar nature on a full-time basis;

(vii) any form of performing or creative arts practised by that person or any relative; or

(viii) any form of gambling or betting practised by that person or any relative.

(3) The provisions of subsection (1) do not apply in respect of an assessed loss incurred by a
person during any year of assessment from carrying on any trade contemplated in subsection (2) (a) or (b),
where that trade constitutes a business in respect of which there is a reasonable prospect of deriving taxable
income (other than taxable capital gain) within areasonable period having special regard to-

(@)  the proportion of the gross income derived from that trade in that year of assessment in
relation to the amount of the allowable deductions incurred in carrying on that trade
during that year;

(b)  thelevel of activities carried on by that person or the amount of expenses incurred by that
person in respect of advertising, promoting or selling in carrying on that trade;

(c)  whether that trade is carried on in a commercial manner, taking into account -

(i the number of full-time employees appointed for purposes of that trade (other than
persons partly or wholly employed to provide services of adomestic or private
nature);

(i) the commercial setting of the premises where the trade is carried on;
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(iii) the extent of the equipment used exclusively for purposes of carrying on that
trade; and
(iv) the time that the person spends at the premises conducting that business;

(d)  the number of years of assessment during which assessed losses were incurred in carrying
on that trade in relation to the period from the date when that person commenced carrying
on that trade and taking into account-

(0] any unexpected events giving rise to any of those assessed losses; and
(i) the nature of the business involved,;

(e)  thebusiness plans of that person and any changes thereto to ensure that taxable income is
derived in future from carrying on that trade; and

()] the extent to which any asset attributable to that trade is used, or is available for use, by
that person or any relative of that person for recreational purposes or personal
consumption.

(4) Subsection (3) does not apply in respect of a trade contemplated in subsection (2) (b) (other
than farming) carried on by a person during any year of assessment where that person has, during the ten
year period ending on the last day of that year of the assessment, incurred an assessed lossin at least six
years of assessment in carrying on that trade (before taking into account any balance of assessed |0ss
carried forward).

(5) Notwithstanding section 20 (1) (a), any balance of assessed loss carried forward from the
preceding year of assessment, which is attributable to an assessed loss in respect of which subsection (1)
applied in that preceding year or any prior year of assessment, may not be set off against any income
derived by that person otherwise than from carrying on the trade contemplated in subsection (1).

(6) For the purposes of this section and section 20, the income derived from any trade referred to
in subsections (1) or (5), includes any amount-

(@ whichisincluded in the income of that person in terms of section 8 (4) in respect of an
amount deducted in any year of assessment in carrying on that trade; or

(b)  derived from the disposal after cessation of that trade of any assets used in carrying on
that trade.

(7) Notwithstanding anything to the contrary contained in this Act, all farming activities carried on
by a person shall be deemed to constitute a single trade carried on by that person for the purposes of this
section.

(8) Where the provisions of subsection (2) apply during any year of assessment in respect of any
trade carried on by a person, that person must indicate the nature of the businessin his or her return
contemplated in section 66 for that year of assessment.

(9) For the purposes of subsections (2) (a) and (4), any assessed loss incurred in any year of
assessment ending on or before 29 February 2004 shall not be taken into account.

(10) For the purposes of this section-

(@)  ‘'assessed loss means ‘assessed loss' as defined in section 20 (2); and

(b)  ‘relative’ in relation to a person means a spouse, parent, child, stepchild, brother, sister,
grandchild or grandparent of that person.

[S. 20A inserted by s. 19 of Act 89 of 1969, amended by s. 16 (1) of Act 52 of 1970, by s. 15 of Act 90 of
1972, by s. 19 (1) of Act 85 of 1974, by s. 17 of Act 69 of 1975, by s. 15 of Act 113 of 1977, by s. 12 of
Act 104 of 1979, by s. 15 of Act 104 of 1980, by s. 18 of Act 96 of 1981, by s. 16 of Act 91 of 1982, by s.
13 of Act 65 of 1986, by s. 14 of Act 85 of 1987 and by s. 16 (1) of Act 90 of 1988, repealed by s. 20 of
Act 101 of 1990 and inserted by s. 36 (1) of Act 45 of 2003.]

20B  Limitation of losses from disposal of certain assets

(1) Any deduction which is allowable during any year of assessment under section 11 (0) in
respect of the disposal by a person during that year of any asset the full consideration of which will not
accrue to that person during that year, must be disregarded in that y ear.

(2) So much of any amount disregarded in terms of subsection (1), which has not otherwise been
allowed as a deduction, may be deducted from the income of that person in any subsequent year of
assessment to the extent that any consideration which is received by or accrued to that person in that
subsequent year from that disposal isincluded in the income of that person.

(3) If during any year of assessment a person contemplated in subsection (1) proves that no further
consideration will accrue to him or her in that year and any subsequent year as contemplated in subsection
(2), so much of the amount which was disregarded in terms of subsection (1) as has not been allowed as a
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deduction in any year, must be allowed as a deduction from the income of that person in that year of
assessment.
[S. 20B inserted by s. 20 (1) of Act 32 of 2004.]
21 Deduction of alimony, allowance or maintenance
The taxpayer shall have his taxable income reduced by so much of any amount payable by him to
or on behalf of his spouse or former spouse under any order of divorce or judicial separation granted in
consequence of proceedings instituted not later than the twenty-first day of March, 1962, or under any
written agreement of separation entered into not later than that date, by way of alimony or allowance or
maintenance of his spouse or former spouse and any children, as the Commissioner is satisfied has been or
will in respect of the year or period of assessment in question be paid out of the taxable income of the
taxpayer: Provided that for the purposes of this section any order of divorce or judicial separation
(hereinafter referred to as the subsequent order) which in effect supersedes any such first-mentioned order
of judicial separation or written agreement of separation and does not vary the amount of alimony,
allowance or maintenance payable thereunder, shall not affect the rights which any person may have under
this section, and in the case of any such person and the spouse or former spouse of such person the
subsequent order shall, for the purposes of this section and the provisions of section 10 (1) (u), be deemed
to have been granted in consequence of proceedings instituted on or before the said date.
[S. 21 substituted by s. 16 of Act 90 of 1962 and by s. 16 (1) of Act 90 of 1972 and amended by s. 16 of
Act 104 of 1980 and by s. 18 of Act 21 of 1995.]

D Cases
[S. 21bis inserted by s. 7 of Act 6 of 1963, substituted by s. 20(1) of Act 85 of 1974, amended by s. 18 of
Act 69 of 1975 and repealed by s. 19 of Act 94 of 1983.]

2dter ...

[S. 21ter inserted by s. 20 (1) of Act 89 of 1969, amended by s. 17 of Act 52 of 1970, by s. 18 (1) of Act 88
of 1971 and amended by s. 18 (1) of Act 88 of 1971, by s. 17 of Act 90 of 1972, by s. 16 (1) of Act 65 of
1973, by s. 21 (1) of Act 85 of 1974, by s. 19 of Act 69 of 1975, by s. 14 (1) of Act 103 of 1976, by s. 16
(2) of Act 113 of 1977, by s. 17 (1) of Act 91 of 1982 and by s. 1 of Act 49 of 1996 and repealed by s. 24

(1) of Act 53 of 1999.]

[S. 21quatinserted by s. 17 of Act 65 of 1973, amended by s. 22 (1) of Act 85 of 1974, by s. 17 of Act 104
of 1980, by s. 19 of Act 96 of 1981 and by s. 18 of Act 121 of 1984 and repealed by s. 17 of Act 90 of
1988.]

22 Amountsto be taken into account in respect of values of trading stocks

D Cases

(1) The amount which shall, in the determination of the taxable income derived by any person
during any year of assessment from carrying on any trade (other than farming), be taken into account in
respect of the value of any trading stock held and not disposed of by him at the end of such year of
assessment, shall be-

(@ inthecase of trading stock other than trading stock contemplated in paragrgph (b), the
cost price to such person of such trading stock, less such amount as the Commissioner
may think just and reasonable as representing the amount by which the value of such
trading stock, not being shares held by any company in any other company, has been
diminished by reason of damage, deterioration, change in fashion, decrease in the market
value or for any other reason satisfactory to the Commissioner; and

(b)  inthe case of any trading stock which consists of any instrument, interest rate agreement
or option contract in respect of which a company has made an election which has taken
effect as contemplated in section 24J (9), the market value of such trading stock as
contemplated in such section; and

[Para. (b) substituted by s. 25 (1) (a) of A ct 53 of 1999.]
[Sub-s. (1) substituted by s. 19 (1) (a) of Act 21 of 1995.]

(1A) Where in respect of any year of assessment ending after the commencement date defined in
section 1 of the Value-Added Tax Act, 1991, any amount of sales tax referred to in section 23C (2) which
was included in the cost price to the taxpayer of any trading stock is deemed by that section to have been
recovered or recouped for the purposes of section 8 (4) (a), the cost of such trading stock held and not
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disposed of by the taxpayer at the end of such year shall be deemed to have been reduced by the said
amount.
[Sub-s. (1A) inserted by s. 22 of Act 129 of 1991.]

(2) The amounts which shall in the determination of the taxable income derived by any person
during any year of assessment from carrying on any trade (other than farming), be taken into account in
respect of the value of any trading stock held and not disposed of by him at the beginning of any year of
assessment, shall-

(@) if suchtrading stock formed part of the trading stock of such person at the end of the
immediately preceding year of assessment be the amount which was, in the determination
of the taxable income of such person for such preceding year of assessment, taken into
account in respect of the value of such trading stock at the end of such preceding year of
assessment; or

(b) if suchtrading stock did not form part of the trading stock of such person at the end of the
immediately preceding year of assessment, be the cost price to such person of such
trading stock.

(2A) (a) Where any person carries on any construction, building, engineering or other trade in the
course of which improvements are effected by him to fixed property owned by any other person, any such
improvements effected by him and any materials delivered by him to such fixed property which are no
longer owned by him shall, until the contract under which such improvements are effected has been
completed, be deemed for the purposes of this section to be trading stock held and not disposed of by him.

(b) For the purposes of paragraph (a), a contract shall be deemed to have been completed when the
taxpayer has carried out all the obligations imposed upon him under the contract and has become entitled to
claim payment of all amounts due to him under the contract.

[Sub-s. (2A) inserted by s. 21 (a) of Act 101 of 1990.]

(3) (a) For the purposes of this section the cost price at any date of any trading stock in relation to
any person shall-

(i) subject to subparagraph (ii), be the cost incurred by such person, whether in the current or
any previous year of assessment in acquiring such trading stock plus, subject to the
provisions of paragraph (b), any further costs incurred by him up to and including the
said date in getting such trading stock into its then existing condition and location, but
excluding any exchange difference as defined in section 241 (1) relating to the acquisition
of such trading stock; or

(i) in the case of any trading stock which isin terms of paragraph 12 (2) (c) of the Eighth
Schedule treated as having been acquired at a cost equal to the market value, be that
market value.

[Para. (a) substituted by s. 17 (1) (a) of Act 113 of 1993 and by s. 12 (a) of Act 5 of 2001.]

(b) The further costs which in terms of paragraph (a) (i) are required to be included in the cost
price of any trading stock shall be such costs as in terms of any generally accepted accounting practice
approved by the Commissioner should be included in the valuation of such trading stock.

[Para. (b) substituted by s. 12 (a) of Act 5 of 2001.]

[Para. (c) deleted by s. 17 (1) (b) of Act 113 of 1993.]

(d)......

[Para. (d) amended by s. 14 (1) (a) of Act 65 of 1986 and deleted by s. 17 (1) (b) of Act 113 of 1993 ]
[Sub-s. (3) substituted by s. 19 (1) (a) of Act 121 of 1984.]

(3A) For the purposes of this section the cost price of trading stock referred to in subsection (2A)
shall be the sum of the cost to the taxpayer of material used by him in effecting the relevant improvements,
and such further costs incurred by him as in accordance with generally accepted accounting practice are to
be regarded as having been incurred directly in connection with the relevant contract, and such portion of
any other costs incurred by him in connection with the relevant contract and other contracts asin
accordance with generally accepted accounting practice are to be regarded as having been incurred in
connection with the relevant contract, less a deduction of so much of-

(&) any income received by or accrued to the taxpayer in respect of the relevant contract;

(b)  any portion of an amount payable to the taxpayer under the relevant contract (but not
exceeding 15 per cent of the total amount payable to him under such contract) the
payment of which has been withheld as a retention; and
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(©) any of the said costs included under this subsection as exceed that portion of the contract
price which relates to the improvements actually effected by him,
as does not exceed the said sum.
[Sub-s. (3A) inserted by s. 20 (a) of Act 94 of 1983, deleted by s. 19 (1) (b) of Act 121 of 1984 and inserted
by s. 21 (b) of Act 101 of 1990.]

(3B) Where in consequence of the amendment effected to the definition of ‘trading stock® in
section 1 of this Act by section 2 (1) (a) of the Income Tax Act, 1990, or the insertion of subsection (2A) in
this section by section 21 (a) of that Act, the value of trading stock held and not disposed of by any person
at the end of hisfirst year of assessment ending on or after 1 January 1991, includes the value of any
trading stock (hereinafter referred to as new trading stock) of any class of trading stock which was not
included by such person in the trading stock held and not disposed of by him at the end of the latest year of
assessment in respect of which he had not later than the date of promulgation of the said Act submitted a
return of income to the Commissioner, there shall, at the option of such person, be deducted from the value
of the trading stock held and not disposed of by him at the end of the said first year and at the end of the
eight succeeding years of assessment (hereinafter referred to as the second to ninth years, in chronological
order), an amount (not exceeding the value of the trading stock held and not disposed of by such person at
the end of the year of assessment in question) equal to-

(a)  asrespectstrading stock held and not disposed of at the end of the said first year, 97,5 per
cent of the value of such new trading stock;

(b)  asrespectstrading stock held and not disposed of at the end of the second year, 95 per
cent of the value of such new trading stock;

(c) as respects trading stock held and not disposed of at the end of the third year, 90 per cent
of the value of such new trading stock;

(d)  asrespectstrading stock held and not disposed of at the end of the fourth year, 85 per
cent of the value of such new trading stock;

(e as respects trading stock held and not disposed of at the end of the fifth year, 75 per cent
of the value of such new trading stock;

f a6 respects trading stock held and not disposed of at the end of the sixth year, 65 per cent
of the value of such new trading stock;

(g)  asrespectstrading stock held and not disposed of at the end of the seventh year, 50 per
cent of the value of such new trading stock;

(h)  asrespectstrading stock held and not disposed of at the end of the eighth year, 35 per
cent of the value of such new trading stock; and

()] as respects trading stock held and not disposed of at the end of the ninth year, 20 per cent
of the value of such new trading stock:

Provided that no deduction shall be made under this subsection in respect of trading stock held on any date
on which such person has ceased to carry on the trade in relation to which such trading stock was held.
[Sub-s. (3B) inserted by s. 21 (b) of Act 101 of 1990.]

(4) If any trading stock has been acquired by any person for no consideration or for a
consideration which is not measurable in terms of money, such person shall for the purposes of subsection
(3) be deemed to have acquired such trading stock at a cost equal to the current market price of such trading
stock on the date on which it was acquired by such person: Provided that any capitalization shares awarded
by any company to shareholders of that company on or after 1 July 1957 shall have no value as trading
stock in the hands of such shareholders: Provided further that options or any other rights to acquire shares
in any company which have been acquired as aforesaid shall have no value.

[Sub-s. (4) amended by s. 14 of Act 90 of 1964, by s. 23 of Act 85 of 1974 and by s. 17 (1) (¢) of Act 113
of 1993.]

(4A) For the purposes of subsection (4), where-

(@)  any security has been lent by alender to a borrower in terms of a securities lending
arrangement, such security shall be deemed not have been acquired by such borrower; or

[Para. (a) substituted by s. 37 (1) (a) of Act 45 of 2003.]

(b)  another security of the same kind and of the same or equivalent quantity or quality has
been returned by such borrower to such lender, such other security shall be deemed not to
have been acquired by such lender.

[Para. (b) substituted by s. 37 (1) (a) of Act 45 of 2003.]
[Sub-s. (4A) inserted by s. 12 (1) (a) of Act 36 of 1996.]
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(5) No person may for the purpose of determining the cost price of any trading stock, adopt the
basis of trading stock valuation whereunder the last item of any class of trading stock acquired by him on
any date is deemed to be the first item of that class of trading stock disposed of by him on or after that date.

[Sub-s. (5) amended by s. 19 (1) of Act 121 of 1984, by s. 14 (1) of Act 65 of 1986, by s. 5 (1) of Act 108
of 1986, by s. 1 (1) of Act 168 of 1993 and by s. 19 (1) of Act 21 of 1995 and substituted by s. 27 (1) (a) of
Act 30 of 2000.]

(5A) Where-

(@ any commercia or industrial undertaking has been acquired by one company from
another company;

(b)  both such companies are managed, controlled or owned by substantially the same
persons; and

(c) thelast-mentioned company contemplat ed in paragraph (a) is entitled to a deduction as
contemplated in subsection (3B),

[Para. (c) substituted by s. 27 (1) (b) of Act 30 of 2000.]
the Commissioner may direct that, subject to such conditions as he may impose, the said two companies
shall for t he purposes of subsection (3B) be regarded as being one company.
[Sub-s. (5A) inserted by s. 1 (1) (b) of Act 168 of 1993 and amended by s. 27 (1) (c) of Act 30 of 2000.]

(6) Any reference in this section to the beginning or end of ayear of assessment includes-

(a)  wherethe period assessed is |less than twelve months, areference to the beginning or end,
as the case may be, of the period assessed;

(b)  where accounts are accepted under section 66 (13A) to a date agreed to by the
Commissioner, areference to the beginning or end, as the case may be, of the period
covered by the accounts.

[Sub-s. (6) substituted by s. 24 (1) (a) of Act 74 of 2002.]
(e
[Sub-s. (7) substituted by s. 21 of Act 89 of 1969 and deleted by s. 20 (b) of Act 94 of 1983.]

(8) If during any year of assessment-

(@) any taxpayer has applied trading stock to his private or domestic use or consumption; or

(b) any-

(i taxpayer has applied trading stock for the purpose of making any donation thereof;

(i) taxpayer has disposed of trading stock, other than in the ordinary course of his
trade, for a consideration less than the market value thereof;

(iii) trading stock of any company has on or after 21 June 1993 been distributed in
specie (whether such distribution occurred by means of adividend, including a
liquidation dividend, atotal or partial reduction of capital (including any share
premium), a redemption of redeemable preference shares or an acquisition of
shares in terms of section 85 of the Companies Act, 1973 (Act 61 of 1973)), to
any shareholder of that company;

[Sub-para. (iii) substituted by s. 25 (1) (b) of Act 53 of 1999.]

(iv) taxpayer has applied any trading stock for any other purpose other than the
disposal thereof in the ordinary course of his trade and under circumstances other
than those contemplated in paragraph (a) or subparagraph (i), (ii) or (iii) of this
paragraph; or

(V) assets which were held as trading stock by any taxpayer cease to be held as
trading stock by such taxpayer, and

[Sub-para. (v) added by s. 12 (d) of Act 5 of 2001.]

and the cost price of such trading stock has been taken into account in the determination

of the taxable income of the taxpayer for any year of assessment, the taxpayer shall be
deemed to have recovered or recouped-

(A)  where such trading stock has been applied in a manner contemplated in paragraph
(a), an amount equal to the cost price to him of such trading stock (less any sum
which has been deducted therefrom under the provisions of subsection (1)) or
where the cost price cannot be readily determined, the market value of such
trading stock; or

(B)  where such trading stock has been applied, disposed of or distributed in a manner
contemplated in paragraph (b) (otherwise than in the manner contemplated in item
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(C)) or ceases to be held as trading stock, an amount equal to the market value of
such trading stock;
[Item (B) substituted by s. 12 (€) of Act 5 of 2001 and by s. 37 (1) (b) of Act 45 of 2003.]

(C)  where such trading stock has been applied for the purpose of making a donation in
respect of which the provisions of section 18A apply, an amount equal to the
amount which was taken into account for that year of assessment in respect of the
value of that trading stock,

[Item (C) added by s. 37 (1) (c) of Act 45 of 2003.]

and such amount shall be included in the income of the taxpayer for the year of

assessment during which such trading stock was so applied, disposed of, distributed or

ceased to be held as trading stock: Provided that where-

(a)  anasset consisting of trading stock so applied is used or consumed by the taxpayer
in carrying on his trade, the amount included in his income under this subsection
shall for the purposes of this Act be deemed to be expenditure incurred in respect
of the acquisition by him of such asset;

(b)  theprovisions of paragraph (b) (ii) apply and any consideration contemplated in
that paragraph has been received by or accrued to the taxpayer, the amount
included in hisincome in terms of this subsection shall be reduced by such
consideration;

(c)  suchtrading stock consists of livestock or produce in respect of which the
provisions of paragraph 11 of the First Schedule are applicable, the provisions of
this subsection shall not apply; or

(d)  suchtrading stock consists of assets in respect of which any amount received or
accrued from the disposal thereof is or will be included in the gross income of the
taxpayer in terms of paragraph (jA) of the definition of 'grossincome’, the
provisions of paragraph (b) (iv) shall not apply.

[Para. (d) added by s. 24 (1) (d) of Act 74 of 2002.]

[Sub-s. (8) added by s. 20 (c) of Act 94 of 1983, amended by s. 21 (d) of Act 101 of 1990, by s. 17 (1) (d)
of Act 113 of 1993 and by s. 19 (1) (c) of Act 21 of 1995 and substituted by s. 12 (1) (b) of Act 36 of
1996.]

(9) Where-
@ (i) the trading stock of any person during any year of assessment includes any

security;

(i) such person has, during such year of assessment, lent such security to a borrower
in terms of a securities lending arrangement; and

(iii) a security of the same kind and of the same or equivalent quantity and quality has
not been returned by the borrower to such person at the end of such year of
assessment,

such security shall, for the purposes of this section, be deemed to be trading stock held

and not disposed of by such person at the end of such year of assessment; or

(b)y (i) the trading stock of any other person during any year of assessment includes any
security;
(i) such other person has during such year of assessment, borrowed such security
from alender in terms of a securities lending arrangement; and
(iii) a security of the same kind and of the same or equivalent quantity and quality has
not been returned by such other person to such lender at the end of such year of
assessment,
such security shall, for the purposes of this section, be deemed not to be trading stock
held and not disposed of, by such other person at the end of such year of assessment.
[Sub-s. (9) added by s. 12 (1) (c) of Act 36 of 1996 and substituted by s. 37 (1) (d) of Act 45 of 2003.]
22A  Schemes of arrangement involving trading stock
(1) If, under any scheme of arrangement or reconstruction of any company or its affairs (including
any scheme for the amalgamation of two or more companies and any other scheme) which is sanctioned by
any order of court on or after the first day of April, 1971, any company (hereinafter referred to as the
transferee company) has before 1 October 2001, acquired from any other company (hereinafter referred to
as the transferor company) any asset which was trading stock of the transferor company, and in respect of
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such acquisition-
(@)  no consideration measurable in terms of money accrued from the transferee company to
the transferor company; or
(b)  aconsideration accrued from the transferee company to the transferor company the
money value of which was less than the market value of such asset on the date on which
the transferee company acquired such asset,
such asset shall for the purposes of this Act be deemed to be trading stock of the transferee company, and,
where paragraph (a) is applicable-
0] the transferee company shall be deemed to have acquired such asset at a price equal to the
cost price thereof to the transferor company; and

(i) notwithstanding the provisions of section 22 (2), no deduction shall, in the determination

of the taxable income of the transferor company for the year of assessment of that
company during which the transferee company acquired such asset, be made in respect of
the value of such asset as trading stock.

[Sub-s. (1) amended by s. 31 of Act 60 of 2001.]

(2) Any amount which is received by or accrues to the transferee company from the disposal of the
said asset (or of any interest therein) shall be included in that company's income, whether such amount is
derived in carrying on any trade or otherwise or is derived from a source within or outside the Republic.

[S. 22A inserted by s. 19 (1) of Act 88 of 1971.]
23 Deductions not allowed in deter mination of taxable income

D Cases
No deductions shall in any case be made in respect of the following matters, namely-

(@)  thecost incurred in the maintenance of any taxpayer, his family or establishment;

(b)  domestic or private expenses, including the rent of or cost of repairs of or expensesin
connection with any premises not occupied for the purposes of trade or of any dwelling-
house or domestic premises except in respect of such part as may be occupied for the
purposes of trade: Provided that-

(a)  such part shall not be deemed to have been occupied for the purposes of trade,
unless such part is specifically equipped for purposes of the taxpayer's trade and
regularly and exclusively used for such purposes; and

(b)  nodeduction shall in any event be granted where the taxpayer's trade constitutes
any employment or office unless-

()] his income from such employment or office is derived mainly from
commission or other variable payments which are based on the taxpayer's
work performance and his duties are mainly performed otherwise than in
an office which is provided to him by his employer; or

[Sub-para. (i) substituted by s. 15 (a) of Act 21 of 1994.]
(i) his duties are mainly performed in such part;
[Sub-para. (ii) substituted by s. 15 (a) of Act 21 of 1994.]
[Para. (b) amended by s. 23 of Act 129 of 1991 and by s. 18 (1) (a) of Act 113 of 1993.]

(c) any loss or expense, the deduction of which would otherwise be allowable, to the extent
towhichit is recoverable under any contract of insurance, guarantee, security or
indemnity;

(d) any tax, duty, levy, interest or penalty imposed under this Act, any additional tax imposed
under section 60 of the Value-Added Tax Act, 1991 (Act 89 of 1991), and any interest or
penalty payable in consequence of the late payment of any tax, duty, levy or contribution
payable under any Act administered by the Commissioner, the Regional Services
Councils Act, 1985 (Act 109 of 1985), the KwaZulu and Natal Joint Services Act, 1990
(Act 84 of 1990), the Skills Development Levies Act, 1999 (Act 9 of 1999), and the
Unemployment Insurance Contributions Act, 2002 (Act 4 of 2002);

[Para. (d) substituted by s. 20 (a) of Act 121 of 1984, by s. 20 (a) of Act 141 of 1992, by s. 28 (1) (a) of Act
30 of 2000 and by s. 13 of Act 16 of 2004.]

(e)  income carried to any reserve fund or capitalized in any way;

f any expenses incurred in respect of any amounts received or accrued which do not
constitute income as defined in section one;
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(g any moneys claimed as a deduction from income derived from trade, to the extent to

which such moneys were not laid out or expended for the purposes of trade;
[Para. (g) substituted by s. 20 (b) of Act 141 of 1992.]

(h)y  interest which might have been made on any capital employed in trade;

()

[Para. (i) deleted by s. 18 of Act 65 of 1973, inserted by s. 20 (b) of Act 121 of 1984, amended by s. 18 (1)
(b) of Act 113 of 1993 and by s. 15 (b) of Act 21 of 1994 and deleted by s. 21 (1) (a) of Act 30 of 2002.]

()] where the taxpayer is an employer or associated institution (as respectively defined in
paragraph 1 of the Seventh Schedule), the cost to the taxpayer of any scholarship or
bursary granted to any employee (as so defined) of the taxpayer or of any employer in
relation to whom the taxpayer is an associated institution, or to any relative of any such
employeg, if in consequence of the grant of such scholarship or bursary any remuneration
to which the employee was entitled or might in the future have become entitled was in
any manner reduced or forfeited;

[Para. (j) added by s. 20 (c) of Act 141 of 1992.]
(K) any expense incurred by-
)] alabour broker as defined in the Fourth Schedule, other than alabour broker in
respect of which a certificate of exemption has been issued in terms of paragraph
2 (5) of the said Schedule;
(i) apersonal service company as defined in the said Schedule; or
(iii) apersonal service trust as defined in the said Schedule,
other than any expense which constitutes an amount paid or payable to any employee of
such labour broker, company or trust for services rendered by such employee, whichis or
will be taken into account in the determination of the taxable income of such employes;
[Para. (k) added by s. 28 (1) (b) of Act 30 of 2000.]

()] any expense incurred in respect of the payment of any restraint of trade, except as
provided for in section 11 (cA).

[Para. (I) added by s. 28 (1) (b) of Act 30 of 2000.]

(m)  subject to paragraph (k), any expenditure, loss or allowance, contemplated in section 11,
which relates to any employment of, or office held by, any person (other than an agent or
representative whose remuneration is normally derived mainly in the form of
commissions based on his or her sales or the turnover attributable to him or her) in
respect of which he or she derives any remuneration, as defined in paragraph 1 of the
Fourth Schedule, other than-

)] any contributions to a pension or retirement annuity fund as may be deducted
from the income of that person in terms of sections 11 (k) or (n);
(i) any allowance or expense which may be deducted from the income of that person
in terms of section 11 (c), (€), (i) or (j); and
(iii) any deduction which is allowable under section 11 (a) in respect of any premium
paid by that person in terms of an insurance policy -
(aa) tothe extent that it covers that person against the loss of income as a result
of illness, injury, disability or unemployment; and
[Item (aa) substituted by s. 38 (1) (a) of Act 45 of 2003.]
(bb) inrespect of which all amounts payable in terms of that policy constitutes
or will constitute income as defined;
[Para. (m) added by s. 21 (1) (b) of Act 30 of 2002.]
(n)  any deduction or allowance in respect of any asset to the extent that an amount is granted
to the taxpayer by the Government, which-
()] is exempt from tax; and
(i) is granted for purposes of the acquisition of that asset;
[Para. (n) added by s. 38 (1) (b) of Act 45 of 2003.]
23A Limitation of allowances granted to lessors of certain assets
(1) For the purposes of this section-
‘affected asset’ means-

(a)  any machinery, plant or aircraft which has been let and in respect of which the lessor is or

was entitled to an allowance under section 12 or 14bis, whether in the current or a
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previous year of assessment, other than any such machinery, plant or aircraft let by him
under an agreement of lease formally and finally signed by every party to the agreement
before 15 March 1984; or
(b)  any machinery, plant, implement, utensil, article, aircraft or ship which has been let and
in respect of which the lessor is or was entitled to an allowance under section 11 (e), 12B
or 12C, whether in the current or a previous year of assessment, other than any such
machinery, plant, implement, utensil, article, aircraft or ship let by him under an
agreement of lease formally and finally signed by every party to the agreement before 19
November 1988,
[Para. (b) substituted by s. 22 (1) (a) of Act 101 of 1990, by s. 34 of Act 30 of 1998 and by s. 32 (1) (a) of
Act 60 of 2001.]
but excluding any such asset let by the lessor under an operating lease or any such asset which was during
the year of assessment mainly used by him in the course of any trade carried on by him, other than the
letting of any such asset;

‘operating lease’ means a lease of movable property concluded by a lessor in the ordinary course of
abusiness (not being the business of a banker or financier) of letting such property, if-

(&)  such property may be hired by members of the general public directly from that lessor in
terms of such alease, for a period of less than one month;

[Para. (a) substituted by s. 32 (1) (b) of Act 60 of 2001.]

(b)  thecost of maintaining such property and of carrying out repairs thereto required in
consequence of normal wear and tear, is borne by the lessor; and

(c)  subject to any claim that the lessor may have against the lessee by reason of the lessee's
failure to take proper care of the propety, the risk of destruction or loss of or other
disadvantage to such property is not assumed by the lessee;

'rental income' means income derived by way of rent from the letting of movable property or any
machinery or plant in respect of which an alowance has been granted to the lessor under section 11 (e), 12,
12B or 12C, whether in the current or any previous year of assessment.

[Definition of 'rental income' substituted by s. 22 (1) (b) of Act 101 of 1990 and by s. 32 (1) (c) of Act 60
of 2001.]

(2) Notwithstanding the provisions of sections 11 (e) and (0), 12B, 12C and 14 his, the sum of the
deductions which may be allowed to any taxpayer in any year of assessment under those provisionsin
respect of any affected assets let by him shall not exceed the taxable income (as determined before making
the said deductions) derived by him during such year from rental income.

[Sub-s. (2) substituted by s. 22 (1) (c) of Act 101 of 1990 and by s. 24 of Act 129 of 1991.]

(3) For the purposes of subsection (2), where the taxpayer is entitled to any deduction which
relates to rental income and other income derived by him, an appropriate portion of such deduction shall be
taken into account in the determination of the taxable income derived by him from rental income.

(4) Any deduction which is disallowed under the provisions of subsection (2) shall be carried
forward to the succeeding year of assessment and shall, subject to the provisions of this section as
applicable in relation to that year, be deemed to be a deduction to which the taxpayer is entitled in that year.
[S. 23A inserted by s. 21 (1) of Act 121 of 1984, amended by s. 13 (1) of Act 96 of 1985 and by s. 15 (1) of

Act 65 of 1986 and substituted by s. 12 of Act 70 of 1989.]
23B  Prohibition of double deductions

D Cases
(1) Where, but for the provisions of this subsection, an amount-
(@) qualifiesor has qualified for a deduction or an allowance; or
(b)  isotherwise taken into account in determining the taxable income of any person,
under more than one provision of this Act, such amount or any portion thereof, shall not be allowed or
taken into account more than once as a deduction or allowance in the determination of the taxable income
of any person.
[Sub-s. (1) substituted by s. 16 (1) (a) of Act 21 of 1994 and by s. 29 of Act 30 of 2000.]

(2) The provisions of subsection (1) shall not apply to expenditure in respect of which a deduction
or an allowance has been determined, if any section under which such deduction or allowance is allowed,
expressly requires such expenditure to be deductible under any other section as a prerequisite for a
deduction under such section.
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(3) No deduction shall be allowed under section 11 (a) in respect of any expenditure or loss of a
type for which a deduction or allowance may be granted under any other provision of this Act,
notwithstanding that such other provision may impose any limitation on the amount of such deduction or
allowance.

[Sub-s. (3) added by s. 16 (1) (b) of Act 21 of 1994 and substituted by s. 39 of Act 45 of 2003.]
[S. 23B inserted by s. 25 (1) of Act 129 of 1991.]
23C  Reduction of cost or market value of certain assets

(1) Where for the purposes of applying any provision of this Act regard is to be had to the cost to
the taxpayer or the market value of any asset acquired by him or to the amount of any expenditure incurred
by him, and-

(@) thetaxpayer isavendor as defined in section 1 of the Value-Added Tax Act, 1991 (Act
89 of 1991); and

(b) thetaxpayerisor wasin any previous year of assessment entitled under section 16 (3) of
the last-mentioned Act to a deduction of input tax as defined in section 1 of that Act,

the amount of such input tax shall be excluded from the cost or the market value of such asset or the
amount of such expenditure: Provided that in the case of any lease as contemplated in paragraph (b) of the
definition of 'instalment credit agreement’ in section 1 of the Act, there shall be excluded by the |essee from
each rental payment made by him in respect of such lease, an amount which bears to such input tax the
same ratio as such rental payment bears to the sum of all rental payments in connection with such lease.
[Sub-s. (1) substituted by s. 21 of Act 141 of 1992 and amended by s. 33 (1) (b) and (c) of Act 60 of 2001.]

(2) Where a taxpayer (being a vendor as defined in section 1 of the Value-Added Tax Act, 1991)
has in respect of any tax period applicable to him under that Act which has ended during his year of
assessment, included in input tax deducted by him under section 16 (3) of that Act an amount of sales tax,
as permitted by section 78 of that Act so to be included-

(@) that amount shall, if it was included in capital expenditure taken into account for the
purposes of any deduction in respect of any mine under section 15 (@) of this Act, be
deemed for the purposes of paragraph (j) of the definition of 'gross income’ in section 1 of
this Act to be an amount received by or accrued to the taxpayer during the said year of
assessment in respect of a disposal of assets referred to in the said paragraph; or

(b)  that amount (not being an amount accounted for under paragraph (a)), shall for the
purposes of section 8 (4) (a) of this Act be deemed to be an amount which has been
recovered or recouped by the taxpayer during the said year of assessment.

[S. 23C inserted by s. 25 (1) of Act 129 of 1991 and amended by s. 33 (1) (a) of Act 60 of 2001.]
23D Limitation of allowances granted in respect of certain assets

(1) For the purposes of this section, 'asset' means-

(@) any machinery, plant, implements, utensils or articles contemplated in section 11 (e);

(@A) any invention, patent, design, trade mark, copyright, or any other property which is of a
similar nature, contemplated in section 11 (gA);

[Para. (aA) inserted by s. 20 (1) (a) of Act 21 of 1995.]

(b)  any building or improvements contemplated in section 13;

(c) any ship contemplated in section 14; or

(d)  any aircraft contemplated in section 14bis.

(2) Where any asset which has been let by ataxpayer to alessee was acquired by the taxpayer,
whether directly or indirectly from-

(@) suchlesseg;

(b)  apersonwho isaconnected person in relation to such lessee;

(©) asublessee in relation to such asset (being a person to whom the right of use of such asset
has been granted by alessee or by any person to whom the right of use of such asset has
previously been granted); or

(d)  aperson who isaconnected person in relation to such sublessee,

and a deduction was previously granted to such lessee, such connected person or such sublessee under
section 11 (e), 11 (gA), 12B, 12C, 13, 14 or 14bis or section 12 prior to the repeal thereof by section 16 of
the Income Tax Act, 1991 (Act 129 of 1991), or section 27 (2) (d) prior to the deletion thereof by section
28 (b) of that Act, whether in the current or any previous year of assessment, any deduction or allowance
claimed by such lessor in respect of such asset in terms of section 11 (e), (gA) or (0), 12C, 13, 14 or 14bis
shall be calculated on an amount not exceeding the lesser of the cost or adjustable cost, as the case may be,
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of such asset to such lessee, such connected person or such sublessee or the market value thereof as
determined on the date upon which the asset was acquired by the taxpayer.
[Sub-s. (2) substituted by s. 10 (1) of Act 140 of 1993 and by s. 20 (1) (b) of Act 21 of 1995.]
(3) The provisions of subsection (2) shall apply to
(@) any asset, excluding an asset contemplated in subsection (1) (aA), acquired from alessee
or a connected person in relation to such lessee on or after 21 June 1993;
(b)  any asset contemplated in subsection (1) (@A), acquired from alessee or a connected
person in relation to such lessee on or after 1 July 1995; and
(©) any asset acquired from a sublessee or a connected person in relation to such sublessee on
or after 1 July 1995.
[Sub-s. (3) added by s. 20 (1) (c) of Act 21 of 1995.]
[S. 23D inserted by s. 19 (1) of Act 113 of 1993.]
23E  Provisionsrelating to leave pay

(1) For the purposes of this section

‘employee’ includes the holder of any office;

'leave pay' means any amount which ataxpayer has during any year of assessment become liable
to pay to his employee in conseguence of the employee having during such year become entitled to any
period of leave which had not been taken by him during that year;

'leave pay provision' means an amount equal to the lesser of-

(@) theamount included in the taxpayer's income in terms of the provisions of subsection (5);
and

(b)  anamount determined in relation to all periods of leave to which the taxpayer's
employees were entitled as at the end of the last year of assessment of the taxpayer
ending before 1 January 1994, and calculated by applying, in the case of each such
employee, the employee's rate of earnings as at the end of such year to the period of leave
to which such employee was so entitled.

(2) For the purposes of this Act, where in consequence of any leave to which an employee of the
taxpayer became entitled during any year of assessment of the taxpayer ending on or after 1 January 1994,
the taxpayer has become liable to pay any amount of leave pay-

(@) thetaxpayer shall be deemed not to have incurred expenditure in respect of such leave
pay until it is actually paid by him or becomes due and payable by him; and

(b)  such leave pay shall be deemed to accrue to the employee concerned on the date upon
which such expenditure is deemed to have been incurred by the taxpayer.

(3) Where any taxpayer hasin any return of income submitted by him to the Commissioner before
1 March 1993 claimed a deduction of an amount determined in accordance with a practice consistently
applied by him and in the bonafide belief that such amount constituted leave pay which was lawfully
allowable as a deduction in the determination of his taxable income (whether such amount exceeds or is
less than the amount which was lawfully deductible), there shall be allowed as a deduction in the
determination of his taxable income for such year and for each subsequent year of assessment ending
before 1 January 1994 an amount determined in accordance with the said practice: Provided that wherein
his return of income for any year of assessment ending before 1 January 1994 the taxpayer has amended
such practice and the deduction determined in accordance with such amended practice is |ess than the
deduction which would have been determined in accordance with his previous practice, the amount to be
allowed as a deduction under this subsection inthat year of assessment and in each subsequent year of
assessment ending before 1 January 1994 shall be determined in accordance with such amended practice.

(4) Where in respect of any year of assessment of ataxpayer ending before 1 January 1994, the
Commissioner has not prior to the date of commencement of the Income Tax Act, 1993, issued an
assessment, a deduction in respect of leave pay shall not be granted for such year otherwise than as may be
permitted under the provisions of subsection (3).

(5) There shall be included in the income of any taxpayer in hisfirst year of assessment ending on
or after 1 January 1994 the sum of all amounts allowed to be deducted in the determination of his taxable
income in al years of assessment ending before that date in respect of leave pay relating to all periods of
leave to which his employees were entitled at the end of the last year of assessment ending before the said
date.

(6) Where an amount has under the provisions of subsection (5) been included in the income of
any taxpayer, any amount of |eave pay which becomes due and payable by him to an employee in respect
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of any period of leave taken into account in the determination of such amount shall, notwithstanding the
provisions of subsection (3), be allowed to be deducted from hisincome in the year of assessment during
which such leave pay becomes due and payable.

(7) There shall in the case of any taxpayer to whom the provisions of subsection (5) are applicable,
be allowed to be deducted in the determination of his taxable income for hisfirst year of assessment ending
on or after 1 January 1994 and for each of the four succeeding years of assessment (such succeeding years
of assessment hereinafter being referred to as the second to fifth years, in chronologi cal order) a deduction
equal to

(@) inthesaid first year, 100 per cent;

(b)  inthe second year, 85 per cent;

(©) in the third year, 70 per cent;

(d)  inthefourth year, 50 per cent; and

(e in the fifth year, 25 per cent,

of the amount of the leave pay provision determined in relation to the taxpayer: Provided that-
M the deduction so allowed in any year of assessment shall be included in the taxpayer's
taxable income in the following year of assessment; and
(i) no deduction shall be dlowed under this subsection if the taxpayer has during the current
or any previous year of assessment commencing on or after 1 January 1994 ceased to
carry on trade.

(8) Where-

(@ any commercial or industrial undertaking has been acquired by one company from
another company;
(b)  both such companies are managed, controlled or owned by substantially the same
persons; and
(c)  thelast-mentioned company contemplated in paragraph (a) is entitled to a deduction as
contemplated in subsection (7),
the Commissioner may direct that, subject to such conditions as he may impose, the said two companies
shall for the purposes of subsections (1), (3), (4), (5), (6) and (7) be regarded as being one company.
[Sub-s. (8) added by s. 2 (1) of Act 168 of 1993.]
[S. 23E inserted by s. 19 (1) of Act 113 of 1993.]
[Date of commencement of s. 23E: 20 July 1993.]
23F  Acquisition or disposal of trading stock

(1) Where any taxpayer has during any year of assessment incurred expenditure for the acquisition
of trading stock which was neither disposed of by him during such year nor held by him at the end of such
year, any deduction which may be allowed to him under the provisions of section 11 (a) in respect of such
expenditure shall not be allowed in such year, but such expenditure shall for the purposes of such
provisions be deemed to have been incurred by him in the first subsequent year of assessment in which-

(@)  such trading stock is disposed of by him;

(b)  thevalue of such trading stock falls to be included in hisincome under the provisions of
section 22 (1); or

(c) it is shown by him that by reason of the loss or destruction of such trading stock or the
termination of the agreement in terms of which such trading stock was acquired by him
or for any other reason, such trading stock will neither be disposed of nor held by him, to
the extent that such expenditure was actually paid.

[Para. (c) substituted by s. 28 (1) (a) of Act 59 of 2000.]

[Sub-s. (1) amended by s. 28 (1) (b) of Act 59 of 2000 and by s. 40 (a) of Act 45 of 2003.]

(2) Where ataxpayer has during any year of assessment disposed of any trading stock in the
ordinary course of hisor her trade for any consideration the full amount of which will not accrue to him or
her during that year of assessment and any expenditure incurred in respect of the acquisition of that trading
stock was allowed as a deduction under the provisions of section 11 (a) during that year or any previous
year of assessment, any amount which would otherwise be deducted must, to the extent that it exceeds any
amount received or accrued from the disposal of that trading stock be disregarded during that year of
assessment.

[Sub-s. (2) amended by s. 40 (b) of Act 45 of 2003 and substituted by s. 21 (1) (a) of Act 32 of 2004.]

(2A) So much of any amount disregarded in terms of subsection (2) may be deducted from the
income of that person in any subsequent year of assessment to the extent that any amount which is received
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by or accrued to that person in that subsequent year from that disposal is included in the income of that
person.
[Sub-s. (2A) inserted by s. 21 (1) (b) of Act 32 of 2004.]

(2B) If during any year of assessment a person contemplated in subsection (2) proves that no
further amounts will accrue to him or her in that year and any subsequent year as contemplated in
subsection (2A), so much of the amount which was disregarded in terms of subsection (2) as has not been
allowed as a deduction in any year, must be allowed as a deduction from the income of that personin that
year of assessment.

[Sub-s. (2B) inserted by s. 21 (1) (b) of Act 32 of 2004.]

(3) Where-

(@) any taxpayer has during any year of assessment in the ordinary course of his trade
disposed of any right or interest in any asset which constitutes trading stock which has
the effect that the remaining right or interest in such asset held and not disposed of will
not be included in trading stock at the end of such year; and

(b)  any expenditureincurred in respect of the acquisition of such asset was alowed as a
deduction under the provisions of section 11 (&) or was otherwise taken into account
during such year or any previous year of assessment,

[Para. (b) substituted by s. 40 (c) of Act 45 of 2003.]
there shall be deemed to have been recovered or recouped by such taxpayer and be included in the income
of such taxpayer for such year of assessment, so much of such expenditure as relates to the remaining right
or interest contemplated in paragraph (a).

[S. 23F inserted by s. 17 of Act 21 of 1994 and substituted by s. 30 (1) of Act 30 of 2000.]
23G Sale and leaseback arrangements

(1) For the purposes of this section

'asset' means any asset, whether movable or immovable, or corporeal or incorporeal;

'sale and leaseback arrangement’ means any arrangement whereby -

(@)  any person disposes of any asset (whether directly or indirectly) to any other person; and

(b)  such person or any connected person in relation to such person leases (whether directly or
indirectly) such asset from such other person.

(2) Where the receipts or accruals of any person, who is alessee or sublesseein relation to asale
and |leaseback arrangement, do not for the purposes of this Act constitute income of such person+

(@  any amount which is received by or accrues to any lessor in relation to such sale and
leaseback arrangement, shall be limited to an amount which constitutes interest as
contemplated in section 24J; and

(b)  such lessor shall, notwithstanding the provisions of this Act, not be entitled to any
deduction in terms of section 11 (e), (f) or (gA), 12B, 12C or 13 in respect of an asset
which is the subject matter of such sale and leaseback arrangement.

(3) Where the receipts or accruals of any person, who isalessor in relation to a sale and leaseback
arrangement, arising from such arrangement do not for the purposes of this Act constitute income of such
person, any deduction to which alessee or sublessee in relation to such sale and leaseback arrangement is
entitled under the provisions of this Act shall, subject to the provisions of section 11 (f), be limited to an
amount which constitutes interest as contemplated in section 24J.

(4) The provisions of subsection (2) (a) shall not apply to any person who is both alessor and a
lessee in relation to the same sale and |easeback arrangement during any year of assessment.

[S. 23G inserted by s. 16 (1) of Act 28 of 1997.]
23H Limitation of certain deductions

(1) Where any person has during any year of assessment actually incurred any expenditure (other
than expenditure incurred in respect of the acquisition of any trading stock)-

(@  whichisallowable as a deduction in terms of the provisions of section 11 (a), (c) or (d) or
section 28 (2) (a) and (c); and

[Para. (a) substituted by s. 29 (1) of Act 59 of 2000.]

(b)  inrespect of-

(i goods or services, all of which will not be supplied or rendered to such person,
during such year of assessment; or

(i) any other benefit, the period to which the expenditure relates extends beyond
such year of assessment,
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[Para. (b) substituted by s. 34 (1) (a) of Act 60 of 2001.]
the amount of the expenditure which shall be allowable as a deduction in terms of such section in the said
year and any subsequent year of assessment, shall be limited to, in the case of expenditure incurred in
respect of -
() goods to be supplied, so much of the expenditure as relates to the goods actually supplied
to such person in such year of assessment; or
(i) services to be rendered, an amount which bears to the total amount of such expenditure
the same ratio as the number of monthsin such year during which such services are
rendered bears to the total number of months during which such services will be
rendered; or

(iii) any other benefit to which such expenditure relates, an amount which bears to the total

amount of such expenditure the same ratio as the number of months in such year during
which such person will enjoy such benefit bears to the total number of months during
which such person will enjoy such benefit or where the period of such benefit is not
determinable, such period over which the benefit is likely to be enjoyed:
[Para. (iii) substituted by s. 34 (1) (b) of Act 60 of 2001.]
Provided that the provisions of this section shall not apply -

(@aa) where all the goods or services are to be supplied or rendered within six months after the
end of the year of assessment during which the expenditure was incurred, or such person
will have the full enjoyment of such benefit in respect of which the expenditure was
incurred within such period; or

[Para. (aa) substituted by s. 34 (1) (c) of Act 60 of 2001.]

(bb)  where the aggregate of all amounts of expenditure incurred by such person, which would
otherwise be limited by this section, does not exceed R50 000; or

(cc) to any expenditure to which the provisions of section 241, 24J, 24K or 24L apply; or

(dd) to any expenditure actually paid in respect of any unconditional liability to pay an amount
imposed by legislation.

(2) If the Commissioner isin any case satisfied that the apportionment of the expenditure in
accordance with subsection (1) does not reasonably represent a fair apportionment of such expenditurein
respect of the goods, services or benefits to which it relates, he may direct that such apportionment be made
in such other manner as to him appears fair and reasonable.

(3) Notwithstanding the provisions of subsections (1) and (2), whereit is during any year of
assessment shown by any person that-

(@) thegoods or servicesinrespect of which the expenditure isincurred will never be
received by or be rendered to such person; or

(b)  such person will never enjoy such other benefit in respect of which any expenditureis
incurred,

[Para. (b) substituted by s. 34 (1) (d) of Act 60 of 2001.]
such expenditure shall be allowed in such year, to the extent that such expenditure has been actually paid
by such person.

(4) The exercise by the Commissioner of his discretion contemplated in subsection (2) shall be
subject to objection and appeal.

[S. 23H inserted by s. 31 (1) of Act 30 of 2000.]
24 Credit agreements and debtors allowance

D Cases

(1) Subject to the provisions of section 24J, if any taxpayer has entered into any agreement with
any other person in respect of any property the effect of which isthat, in the case of movable property, the
ownership shall pass or, in the case of immovable property, transfer shall be passed from the taxpayer to
that other person, upon or after the receipt by the taxpayer of the whole or a certain portion of the amount
payable to the taxpayer under the agreement, the whole of that amount shall for the purposes of this Act be
deemed to have accrued to the taxpayer on the day on which the agreement was entered into.

[Sub-s. (1) substituted by s. 17 (1) of Act 28 of 1997.]

(2) In the case of such an agreement in terms of which at least 25 per cent of the said amount
payable only becomes due and payable on or after the expiry of a period of not less than 12 months after
the date of the sad agreement, the Commissioner, taking into consideration any allowance he has made
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under section 11 (j), may make such further allowance as under the specia circumstances of the trade of the
taxpayer seems to him reasonable, in respect of all amounts which are deemed to have accrued under such
agreements but which have not been received at the close of the taxpayer's accounting period: Provided that
any allowance so made shall be included as income in the taxpayer's returns for the following year of
assessment and shall form part of hisincome.
(3) Where-
(a) any taxpayer hasin respect of his latest year of assessment ended before 1 January 1986
in good faith claimed an allowance under this section as applicable in that year;
(b)  such alowance was granted in accordance with the generally prevailing practice of the
Commissioner as applicable in that year; and
(©) in consequence of the amendment to this section effected by section 14 of the Income
Tax Act, 1985 (Act 96 of 1985), or section 16 of the Income Tax Act, 1986, such
allowance may not be granted in respect of the first year of assessment of the taxpayer
ended or ending on or after 1 January 1986,
there shall be allowed to be deducted from the income of the taxpayer for his said first year of assessment
and each of the three succeeding years of assessment (such succeeding years of assessment being referred
to in this section as the second, third and fourth years, in chronological order) an allowance calculated in
accordance with the provisions of subsection (4): Provided that any deduction so allowed shall be included
asincome in the taxpayer's return for the following year of assessment and shall form part of hisincome.
[Sub-s. (3) amended by s. 6 (1) of Act 108 of 1986.]
(4) The allowance under subsection (3) shall be-
(@)  inrespect of the said first year, 80 per cent;
(b)  inrespect of the said second year, 60 per cent;
(©) in respect of the said third year, 40 per cent; and
(d)  inrespect of the said fourth year, 20 per cent,
of an amount egual to the lesser of the allowance contemplated in subsection (3) (b) and so much of any
allowance which, but for the amendment referred to in subsection (3) (c), would have been granted under
subsection (2) in respect of the relevant year but w hich may in consequence of such amendment not be
granted.
(5) Where any taxpayer was in respect of hislast year of assessment ended on or before 6 May
1989 entitled to an allowance under subsection (2) in respect of any class of property sold by him in the
course of histrade but isin consequence of his compliance with any regulation promulgated in terms of
section 3 of the Credit Agreements Act, 1980 (Act 75 of 1980), no longer entitled to such allowance in
respect of that class of property, there shall be allowed to be deducted from the income of the taxpayer for
hisfirst year of assessment immediately following such last year and each of the three succeeding years of
assessment (such succeeding years being referred to hereinafter as the second, third and fourth years, in
chronological order) an alowance calculated in accordance with the provisions of subsection (6): Provided
that-
(&)  any deduction so allowed shall be included in the taxpayer's income in the following year
of assessment; and
(b)  no deduction shall be made under this subsection

(i if the taxpayer has during the current or any previous year of assessment ceased to
trade with that class of property; or
(i) in any year of assessment during which the taxpayer is, in consequence of the

amendment or repeal of any such regulation, once again entitled to claim an
allowance under subsection (2) in respect of that class of property.
[Sub-s. (5) added by s. 23 of Act 101 of 1990.]
(6) The allowance under subsection (5) shall be
(@)  inrespect of the said first year, 80 per cent;
(b)  inrespect of the said second year, 60 per cent;
(c)  inrespect of the said third year, 40 per cent; and
(d)  inrespect of the said fourth year, 20 per cent,
of the allowance granted to the taxpaye under this section in respect of his last year of assessment referred
to in subsection (5): Provided that the allowance which may be granted in the said first year, shall be
reduced by any allowance to which the taxpayer is entitled in that year under the provisions of subsection
(2) in respect of that class of property.
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[Sub-s. (6) added by s. 23 of Act 101 of 1990.]
[S. 24 amended by s. 22 of Act 89 of 1969, by s. 21 of Act 94 of 1983 and by s. 14 of Act 96 of 1985 and
substituted by s. 16 (1) of Act 65 of 1986.]
24A  Transactions whereby fixed property is or company shares are exchanged for shares

(1) If, under any transaction entered into before 1 October 2001 for the disposal by any person
(hereinafter referred to as the trader) of any trading stock consisting of fixed property or any sharesin any
company, the consideration received by or accrued to the trader for such trading stock in effect consists of
or includes-

(@)  sharesin apublic company; or

(b)  company shares quoted by a recognized stock exchange at the time of such transaction or
within six months thereafter; or

(c)  sharesin any other company, if such shares are, under a scheme for the consolidation or
merger of the interests of two or more persons, issued or transferred to the trader,

the value of the shares which constitute or are included in such consideration shall, if the trader and the
Commissioner agree thereto, be excluded from the trader's income for the year of assessment during which
such consideration is received by or accrues to him.

[Sub-s. (1) amended by s. 35 of Act 60 of 2001.]

(2) For the purposes of this Act-

(a)  the shares which constitute or are included in the said consideration and any
capitalization shares issued in respect of such shares (which shares and capitalization
shares are hereinafter referred to as new trading stock) shall be deemed to be trading
stock of the trader; and

[Para. (a) amended by s. 24 of Act 85 of 1974.]

(b)  thecost priceto the trader of the shares which constitute or are included in the said
consideration shall be deemed to be the cost to him of the trading stock referred to in
subsection (1) or, if such last-mentioned trading stock was held by him and had not been
disposed of by him at the beginning of the year of assessment, the amount taken into
account under section 22 (2) as the value thereof, less an amount which bears to the said
cost or the amount so taken into account, as the case may be, the same ratio as the value
of such portion (if any) of the said consideration as does not consist of the said shares
bears to the total value of the said consideration (including the said shares).

(3) Any amount (including the value of any benefit or advantage) which is received by or accrues
to the trader from the disposal of new trading stock (or a portion thereof) shall be included in the trader's
income, whether such amount is derived in carrying on any trade or otherwise or is derived from a source
within or outside the Republic: Provided that the provisions of this subsection shall not be construed so as
to prevent the provisions of subsection (1) being applied in respect of such amount.

[Sub-s. (3) amended by s. 15 (1) of Act 85 of 1987.]

(4) If on or after the date of promulgation of the Income Tax Act, 1971, the trader disposes of or
ceases to be the owner of new trading stock for any reason other than his death or insolvency or, in the case
of acompany, the winding-up or liquidation thereof and no consideration accrues to him in respect of such
new trading stock or aconsideration accrues to him in respect of such new trading stock which in whole or
part is not measurable in terms of money (the part of the consideration which is so measurable being lessin
value than the market value of such new trading stock at the date on which it was disposed of or on which
the trader ceased to be the owner thereof), he shall for the purposes of this Act be deemed to have disposed
of such new trading stock for a consideration equal to the market value thereof at the date on which it was
disposed of or on which the trader ceased to be the owner thereof or the market value thereof on the date of
the transaction referred to in subsection (1), whichever value is the lower, reduced by the amount (if any)
included in the trader's income under subsection (3) in respect of the disposal, and such value, as so
reduced, shall be included in hisincome: Provided that the foregoing provisions of this subsection shall not
apply where the trader disposes of or ceases to be the owner of new trading stock by reason of the carrying
out of any scheme referred to in section 22A and the trader is a transferor company as contemplated in that
section.

(5) Where the trader has until his death or the prior sequestration of his estate or, in the case of a
company, the commencement of the winding-up or liquidation thereof, continued to hold new trading
stock, the trader shall for the purposes of this Act be deemed to have disposed of such new trading stock on
the day preceding the date of his death or the sequestration of his estate (whichever first occurs) or, in the



172

case of a company the date on which the winding-up or liquidation thereof commenced, for a consideration
equal to the market value on the said day of such new trading stock or the market value thereof on the date
of the transaction referred to in subsection (1), whichever value is the lower, and such value shall be
included in hisincome for the period of assessment within which the said day falls.

(6) For the purposes of this section

(@)  ‘fixed property' means property as defined in section 1 of the Transfer Duty Act, 1949
(Act 40 of 1949); and

(b)  acompany which has not yet been recognized under the provisions of this Act as a public
company, may at the request of the taxpayer, be deemed to be a public company, if the
Commissioner is satisfied that such company will be so recognized.

[S. 24A inserted by s. 23 of Act 89 of 1969 and substituted by s. 20 (1) of Act 88 of 1971.]
24B  Transactions where assets are acquired in exchangefor sharesissued

(1) Subject to subsection (2), if acompany acquires any asset from any person in exchange for
shares issued by that company -

(@) that company isfor purposes of this Act deemed to have actually incurred an amount of
expenditure in respect of the acquisition of that asset, which is equal to the market value
of that asset as determined at the time of acquisition; and

(b)  that personisfor purposes of this Act deemed to have disposed of that asset for an
amount equal to that market vaue.

(2) If acompany acquires any share or debt instrument which is issued to that company directly or
indirectly in exchange for the issue of shares by that company or any connected person in relation to that
company, that company is for purposes of this Act deemed not to have incurred any expenditure in respect
of the acquisition of that share or debt instrument so acquired.

(3) If acompany issues any debt instrument directly or indirectly in exchange for the issue of
shares or of adebt instrument which isissued to that company or to a connected person in relation to that
company, that company is for purposes of this Act deemed to have incurred expenditure in respect of the
acquisition of that share or debt instrument so acquired, only to the extent that the amounts are paid by that
company in terms of the debt instrument so issued.

[S. 24B inserted by s. 9 (1) of Act 101 of 1978, substituted by s. 13 (1) of Act 104 of 1979, repealed by s.
32 of Act 30 of 2000 and inserted by s. 22 (1) of Act 32 of 2004.]
24C  Allowancein respect of future expenditure on contracts

(1) For the purposes of this section, 'future expenditure' in relation to any year of assessment
means an amount of expenditure which the Commissioner is satisfied will be incurred after the end of such
year-

(@)  insuch manner that such amount will be allowed as a deduction from incomein a
subsequent year of assessment; or

(b)  inrespect of the acquisition of any asset in respect of which any deduction will be
admissible under the provisions of this Act.

(2) If the income of any taxpayer in any year of assessment includes or consists of an amount
received by or accrued to him in terms of any contract and the Commissioner is satisfied that such amount
will be utilized in whole or in part to finance future expenditure which will be incurred by the taxpayer in
the performance of his obligations under such contract, there shall be deducted in the determination of the
taxpayer's taxable income for such year such allowance (not exceeding the said amount) as the
Commissioner may determine, in respect of so much of such future expenditure as in his opinion relates to
the said amount.

(3) The amount of any allowance deducted under subsection (2) in any year of assessment shall be
deemed to be income received by or accrued to the taxpayer in the following year of assessment.

[S. 24C inserted by s. 18 (1) of Act No. 104 of 1980.]
24D  Deduction of certain expenditureincurred in respect of any National Key Point or specified
important place or area

(1) There shall be alowed to be deducted from the income of any taxpayer for any year of
assessment so much of any expenditure actually incurred by the taxpayer as the Commissioner is satisfied
was so incurred during such year-

(@)  directly in the performance of any act ordered, performed or executed under the
provisions of the National Key Points Act, 1980 (Act No. 102 of 1980), in respect of any
National Key Point or Key Point as defined in section 1 of that Act; or
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directly in providing efficient security against loss, damage, disruption or immobilization
of any place or area as defined in section 1 of the said Act which, although not declared a
National Key Point under the provisions of the said Act, has been evaluated and approved
by the Minister of Defence or any person or committee appointed by him as such a place

or area in respect of which measures for the efficient security thereof ought to be taken by

such taxpayer.
[Para. (b) substituted by s. 22 of Act No. 121 of 1984.]
(2) The amount of any expenditure allowed to be deducted under the provisions of subsection (1)
shall be restricted to expenditure-
(@) actually incurred by the taxpayer on or after 1 September 1978; and
(b)  which was or is not otherwise dlowable as a deduction under the provisions of this Act,
and no claim by the taxpayer for the deduction of any expenditure under the provisions of this section shall
be admitted by the Commissioner unless confirmation has been received by him from the Minister of
Defence or any person or committee appointed by that Minister to the effect that it was deemed necessary
or expedient that the expenditure in question be incurred by the taxpayer concerned.

(3) Where an amount has been paid by the State to a taxp ayer in respect of expenditure incurred by

him prior to 1 July 1983 which has qualified for deduction from his income under subsection (1) and the
Minister, person or committee referred to in subsection (2) confirms that such amount was paid as a
supplemert to the benefit which the taxpayer has enjoyed or will enjoy by way of the said deduction, the
provisions of section 8 (4) (a) shall not apply in respect of the said amount.

[Sub-s. (3) added by s. 16 (1) of Act No. 85 of 1987.]

[S. 24D inserted by s. 20 (1) of Act No. 96 of 1981.]

[S. 24E inserted by s. 18 of Act 91 of 1982 and deleted by s. 18 of Act 90 of 1988.]
24F  Taxableincome of film owners

D Cases

(1) Inthis section-

‘completion date', in relation to a film, means the date on which the cut master negative and
conforming sound track of the film are married in an answer print or, where such filmisnot a
cinematographic film, the date on which the film is completed to an equivalent production stage;

‘export’, in relation to a film, means sell and consign or sell and deliver to any purchaser at any
address in any export country, or the exploitation of the film by the film owner in an export country and
any derivative of 'export' shall be construed accordingly;

[Definition of 'export’ inserted by s. 25 (a) of Act 74 of 2002.]
‘export country' means any country other than the Republic or a neighbouring country;
[Definition of 'export country" inserted by s. 25 (b) of Act 74 of 2002.]

'film" means a recording of moving visual images and sound by means of cinematographic film,

video tape, video disc or otherwise, including any copy of the film and any right therein;

'film manufacturer' means any person who manufactures film and whose income is derived wholly

or mainly from the production, processing, distribution or exhibition of filmsin the Republic;

'film owner' means any person who owns, whether solely or jointly, afilm;

'marketing expenditure’ means so much of the expenditure incurred by the film owner during the
year of assessment to market a South African export film and allowed to be deducted from his or her
income under section 11 asis proved to the satisfaction of the Commissioner to have been incurred
directly-

(@) inresearchinto or obtaining i nformation (including the remuneration of consultants,
agents or representatives) in regard to the marketing of that film in any export country;

(b)  inadvertising or otherwise securing publicity for that film in an export country
(excluding expenditure incurred in sponsoring or promoting any sporting or any other
event in a country other than an export country) or in soliciting orders for that filmin, or
participating in trade fairs in, export countries;

(c) in providing without charge samples or technical information in respect of that film to
prospective customers in any export country;

(d)  inbringing prospective customers from any export country to the Republic;

(e in connection with the preparation or submission of tenders or quotations in respect of
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that film to be exported to any export country;

in respect of commission or other remuneration for orders for that film exported to any
export country or the clearing or forwarding of that film in that country;

by way of certification fees charged by any South African Certification Authority in
respect of that film which has been exported,;

by way of expenditure (including search and application fees) incurred in obtaining in
any export country the registration of any copyright or patent or the restoration of any
copyright or patent or the registration of any design or trade mark or the extension of the
term or registration period of, or the renewal of the registration of, any copyright, patent,
design or trade mark;
in connection with the design of any special label or packaging used for that film, if the
Commissioner is satisfied that the requirements as to the labelling or packaging of that
film differ materialy from, or are additional to, the requirements of the South African
market; and
by way of membership fees of any institution or body which-

(i is actively engaged in export promotion of films;

(i) does not receive financial support from the State; and

(iii) is approved by the Director-General of Trade and Industry:;
[Definition of 'marketing expenditure' inserted by s. 25 (c) of Act 74 of 2002.]

'post-production cost', in relation to afilm, means any expenditure of the nature referred to in the
definition of 'production cost' which isincurred after the completion date, but excluding any print cost in
relation to such film;

'print cost', in relation to a film, means any expenditure incurred by the film owner in the making
of copies of the film;

‘production cost', in relation to afilm, means the total expenditure incurred by a film owner in
respect of the acquisition or production of such film, excluding expenditure incurred in the erection,
construction or acquisition of any buildings or other structures or works of a permanent nature, but
including, without in any way limiting the scope of this definition-

(a)

(b)
(©)

(d)
(€)
(f)
(9

(h)

any remuneration, salary, legal, accounting or other fee, commission or other amount
paid or payable to any person for the purposes of or in connection with the production of
the film;

the cost of acquiring the story rights, script, screenplay, copyright or other rightsin
relation to the film;

insurance premiums in respect of insurance against injury to or death of persons, or loss
or damage to property employed or used, as the case may be, in the production of the
film;

premiums or commission payable in order to secure a guarantee that the cost of the film
will not exceed a specified amount;

interest, finance charges and raising fees incurred for the purpases of or in connection
with the production of the film;

the cost of acquiring or creating music, sound and other effects which will form part of
thefilm;

any allowance which but for the provisions of this section would be allowed under
section 11 (e) or (0) or 12C in respect of any machinery, implements, utensils or articles
used in the production of afilm: Provided that-

()] any such allowance shall be deemed to be an amount of expenditure incurred;

(i) an amount equal to the total amount of any such allowance which may be granted
in respect of any year of assessment divided by the number of days in that year
shall be deemed to have been incurred on each day of that year;

(iii) such expenditure shall be deemed to have been incurred in the country in which
the asset in respect of which the allowance may be granted was acquired; and

(iv) no deduction or allowance shall be granted in respect of the cost of acquisition of
any such machinery, implements, utensils or articles otherwise than as provided in
this paragraph or paragraph (h); and

[Para. (g) amended by s. 26 of Act 129 of 1991.]
expenditure incurred in respect of -
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()] the purchase, hire or construction of sets; and
(i) the hire of any machinery, implements, utensils or articles used in the production
of the film,
but excluding any such expenditure incurred after the completion date and any
expenditure incurred in the marketing or promotion of, or soliciting of orders for, the
film;

'South African export film' means a film in respect of which-

(@)

(b)

at least 75 per cent of -

)] the total amount of production cost and post-production cost (excluding amounts
paid or payable to persons nominated under subparagraph (ii)) isincurred and is
paid or payable in the R epublic; and

(i) the total amount paid or payable, whether by the film owner or any other person,
in respect of services rendered by persons employed directly in connection with
the production of the film (other than a maximum of four such persons nominated
by the film owner for the purposes of this definition) is paid or payable to persons
ordinarily resident in the Republic: Provided that where any person so nominated
is replaced by another person who assumes responsibility for such firstmentioned
person's duties, the amounts paid or payable to both such persons shall be deemed
to have been paid or to be payable to one person; and

at least 50 per cent of -

)] the production cost and post-production cost; and

(i) any expenditure similar to production cost or post-production cost which is
incurred in connection with the film by any person other than the film owner,

isincurred and is paid or payable in the Republic;

‘write-off period' ......

[Definition of 'write off period' deleted by s. 24 (1) (a) of Act 101 of 1990.]

(2) (@) There shall be allowed to be deducted from the income of any film owner an allowance, to
be known as the film alowance, determined in terms of subsection (3) in respect of the production cost and
post-production st incurred by him in respect of any film used by him in the production of hisincome or
from which any income is received by or accrues to him.

(b) The film allowance which may be granted in respect of any film shall not in the aggregate
exceed the production cost and post-production cost thereof and shall be in lieu of any deduction or
allowance in respect of such production cost or post-production cost which may otherwise be allowable in
terms of the provisions of this Act.

(3) Subject to the provisions of subsection (4), the amount of the film allowance which may be
granted in respect of any one film shall be the sum of -

(a)

(b)

in the year of assessment in which the completion date of such film falls, the production
cost of such film and any post-production cost of such film incurred during such year;
and
in any subsequent year of assessment, any post-production cost of such film incurred
during such year and the amount of any film allowance disallowed in the preceding year
of assessment under the provisions of subsection (4).

[Sub-s. (3) substituted by s. 24 (1) (b) of Act 101 of 1990.]

(4) The film allowance which may be granted in respect of any one film in any year of assessment
shall, together with the total film allowances granted in respect of that film in any preceding years of
assessment, not exceed the sum of -

(@)

(b)

the amounts of production cost and post-production cost in respect of the film which have
been paid by the film owner: Provided that where any loan or credit has been used by him
for the payment or financing of the whole or any portion of such production cost or post-
production cost and any portion of such loan or credit is owed by him on the last day of
the year of assessment, the amount which may be taken into account under t his paragraph
shall be reduced by any portion of such loan or credit so owed by him for which the film
owner is not under the provisions of subsection (8) deemed to be at risk on the last day of
the year of assessment; and

[Para. (a) amended by s. 19 (1) (a) of Act 90 of 1988.]
the amounts of any production cost and post-production cost which have not been paid by
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the film owner and for which he is under the provisions of subsection (8) deemed to be at
risk on the last day of the year of assessment.

(5) and (6) ......

[Sub-ss. (5) and (6) deleted by s. 24 (1) (c) of Act 101 of 1990.]

(7) The amount of any print cost or any marketing expenditure which may be allowed under the
provisions of section 11 shall not in the aggregate exceed the total of-

(@  theamount of such print cost or marketing expenditure which has been paid by the film
owner: Provided that where any loan or credit has been used by him for the payment or
financing of the whole or any portion of such print cost or marketing expenditure and any
portion of such loan or credit is owed by him on the last day of the year of assessment,
the amount to be allowed under this paragraph shall be reduced by any portion of such
loan or credit so owed by him for which the film owner is not under the provisions of
subsection (8) deemed to be at risk on the last day of the year of assessment; and

[Para. (a) amended by s. 19 (1) (b) of Act 90 of 1988.]

(b)  theamount of any print cost or marketing expenditure which has not been paid by the
film owner and for which he is under the provisions of subsection (8) deemed to be at
risk on the last day of the year of assessment:

Provided that where-

(a)  any such loan or credit for which the film owner is not deemed to be at risk has been used
by him for the payment or financing of print cost and marketing expenditure; or

(b)  heisin respect of the sum of any unpaid amount of print cost and marketing expenditure
not deemed to be at risk,

he shall for the purposes of this subsection be deemed not to be at ri sk for so much of such loan or credit or
so much of such sum, as the case may be, as does not exceed the amount of such marketing expenditure for
which such loan or credit was used or which is unpaid: Provided further that any amount of print cost or
marketing expenditure which has been disallowed in terms of this subsection shall be carried forward and
be deemed for the purposes of section 11 to be an amount of print cost or marketing expenditure, as the
case may be, incurred in the succeeding year of assessment.

[Sub-s (7) amended by s. 19 (1) (c) of Act 90 of 1988, by s. 30 (a) and (b) of Act 59 of 2000 and by s. 25

(d) of Act 74 of 2002.]

(8) For the purposes of subsections (4) and (7), afilm owner shall be deemed to be at risk to the
extent that the payment of the production cost, post-production cost, print cost or marketing expenditure
incurred by him, or the repayment of any loan or credit used by him for the payment or financing of any
such production cost, post-production cost, print cost or marketing expenditure, would (having regard to
any transaction, agreement, arrangement, understanding or scheme entered into before or after such
production cost, post-production cost, print cost or marketing expenditure is incurred) result in an economic
lossto him were no income to be received by or accrue to him in future years from the exploitation by him
of the film.

[Sub-s. (8) substituted by s. 25 (e) of Act 74 of 2002.]
(9) and (20) ......
[Sub-ss. (9) and (10) deleted by s. 25 (f) of Act 74 of 2002.]
(11) ......
[Sub-s. (11) added by s. 19 (1) (e) of Act 90 of 1988 and deleted by s. 25 (f) of Act 74 of 2002.]
[S. 24F inserted by s. 17 (1) of Act 85 of 1987]
24G Taxableincome of toll road operators

(1) For the purposes of this section-

‘agreement’ means an agreement concluded by the taxpayer in terms of which the taxpayer is
entitled to operate atoll road;

‘ancillary service' in relation to atoll road, means any -

(@)  vehicle service station, breakdown or repair facility;

(b)  shop or restaurant;

(c) park, recreation or rest area;

(d)  emergency medical or first-aid facility;

(e hotel or other accommodation; or

()] entertainment facility,

or other service or facility to which persons or vehicles may gain access from the toll road;
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'‘permanent work' means-

(&) any earthwork, tunnel, bridge or structure forming part of atoll road, including any
building erected for the purpose of housing toll equipment, but excluding any such work
constructed or erected solely for the purposes of the repair or maintenance of atoll road,;
and

(b)  thereimbursement for the cost of acquisition or expropriation of land required for the
purposes of the toll road; and

[Para. (b) substituted by s. 14 (1) (a) of Act 16 of 2004.]

(©) any payment made to the South African National Roads Agency Limited in respect of the
acquisition of the right to operate a toll road,;

[Para. (c) added by s. 14 (1) (b) of Act 16 of 2004.]

'road pavement' means the road surface, road shoulders, subbase, base course, wearing courses,
road signage, road markings, lighting, guard rails, tolling equipment, emergency telephone systems,
emergency telephone repeater stations, access roads to emergency telephone repeater station sites and other
parts and road furniture of atoll road, excluding any permanent work or ancillary service;

'single toll road' means-

(&) asingle continuous toll road or portion thereof, or two or more toll roads or portions
thereof which are not contiguous but which the Minister of Transport Affairs, after
consultation with the Minister of Finance, considers should be regarded as a single toll
road; or

(b)  two or moretoll roads or portions thereof in respect of which a single agreement has been
concluded with the South African National Roads Agency Limited;

[Para. (b) substituted by s. 14 (1) (c) of Act 16 of 2004.]

'South African National Roads Agency Limited' means the South African National Road Agency
Limited incorporated in terms of section 3 of the South African National Roads Agency Limited and
National Roads Act, 1998 (Act 7 of 1998);

[Definition of 'South African National Roads Agency Limited' inserted by s. 14 (1) (d) of Act 16 of 2004.]

‘tolling period', in relation to atoll road, means the initial period during which the South African
National Roads Agency Limited has granted to the taxpayer or any other person the right to operate such
toll road, including any period in respect of which such right was so granted in terms of an interim
agreement concluded by the South African National Roads Agency Limited, but excluding any extension of
such first-mentioned period in respect of which aright of renewal may be exercised;

[Definition of 'tolling period' substituted by s. 14 (1) (€) of Act 16 of 2004.]

'toll road' means aroad or section thereof, including any access road, crossroad or ramp
constituting a necessary adjunct to such road or section, in respect of which the taxpayer derives or will
derive income through the imposition of atoll or the exploitation of the right to impose atoll.

(2) Subject to the provisions of subsection (5), there shall be deducted in the determination of the
taxable income derived by the taxpayer during any year of assessment -

(@)  the sum of any annual allowances determined under subsection (3) in relation to
expenditure incurred during the current or any previous year of assessment in respect of
any permanent work, road pavement, major rehabilitation of the road pavement or
erection or construction or ancillary servicesin relation to a toll road;

(b)  any expenditure incurred during the year of assessment in respect of the repair or
maintenance of atoll road or any ancillary servicein relation to such toll road, other than
expenditure incurred on major rehabilitation of the road pavement;

(c) any interest (other than interest which is deductible under section 11 (a)) incurred by the
taxpayer during the year of assessment in respect of any loan utilized for the purpose of
financing any expenditure contemplated in paragraph (a) or (b); and

[Para. (c) substituted by s. 41 of Act 45 of 2003.]

(d)  any amount which has been disallowed in the preceding year of assessment under the
provisions of subsection (5):

Provided that the aggregate of the allowances which may be granted under paragraph (a) shall not exceed
the total expenditure incurred by the taxpayer on such permanent work, road pavement, major rehabilitation
of road pavement or erection or construction of ancillary services.

(3) For the purposes of subsection (2), an annual allowance shall be calculated in respect of
expenditure incurred by the taxpayer on permanent works, road pavements, major rehabilitation of road
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pavements or the erection, construction, installation or provision of ancillary services during any year of
assessment, such allowance to be equal to the expenditure so incurred during the year divided by the lesser
of the number of years reckoned from the commencement of that year until the end of the tolling period
(for which purpose a portion of a year shall be regarded as a year) and-
(@) inthe case of expenditure incurred on permanent works or the erection or construction of
ancillary services, 25 years; and
(b) in the case of such expenditure incurred on road pavements or major rehabilitation of
road pavements, 8 years.

(4) No deduction or allowance shall be granted under this Act in respect of expenditure

contemplated in subsection (2) otherwise than as provided in that subsection.
[Sub-s. (4) substituted by s. 14 (1) (f) of Act 16 of 2004.]

(5) The allowances which may be granted under subsection (2) (a), (b) and (d) in any year of
assessment in respect of any single toll road shall not in the aggregate exceed the taxable income (as
determined before the deduction of the said allowances) derived by the taxpayer during such y ear from-

(a) theexploitation of such toll road or any ancillary servicein relation to such toll road; and
(b)  any interest derived in the ordinary course of such exploitation and the financing of any
expenditure contemplated in subsection (3) which relates to such toll road.
[S. 24G inserted by s. 20 (1) of Act 90 of 1988.]
24H Persons carrying on trade or businessin partnership

D Cases

(1) For the purposes of this section, 'limited partner' means any member of a partnership en
commandite, an anonymous partnership or any similar partnership, if such member's liability towards a
creditor of the partnership is limited to the amount which he has contributed or undertaken to contribute to
the partnership or isin any other way limited.

(2) Where any trade or businessis carried on in partnership, each member of such partnership
shall, notwithstanding the fact that he may be a limited partner, be deemed for the purposes of this Act to
be carrying on such trade or business.

(3) Notwithstanding anything to the contrary in this Act contained, the amount of any allowance
or deduction which may be granted to any taxpayer under any provision of this Act in respect of or in
connection with any trade or business carried on by him in a partnershipin relation to which heis a limited
partner shall not in the aggregate exceed the sum of -

(a)  the amount, whether it consists of the taxpayer's contribution to the partnership or of any
other amount, for which the taxpayer is or may be held liable to any creditor of the
partnership; and

(b)  any income received by or accrued to the taxpayer from such trade or business.

[Sub-s. (3) amended by s. 26 of Act 74 of 2002.]

(4) Any allowance or deduction which has been disallowed under the provisions of subsection (3)
shall be carried forward and be deemed to be an allowance or deduction to which the taxpayer is entitled in
the succeeding year of assessment.

(5) () Where any income has in common been received by or accrued to the members of any
partnership, a portion (determined in accordance with any agreement between such members as to the ratio
in which the profits or loses of the partnership are to be shared) of such income shall, notwithstanding
anything to the contrary contained in any law or the relevant agreement of partnership, be deemed to have
been received by or to have accrued to each such member individually on the date upon which such income
was received by or accrued to them in common.

(b) Where a portion of any income is under the provisions of paragraph (a) deemed to have been
received by or to have accrued to a taxpayer, a portion (determined as aforesaid) of any deduction or
allowance which may be granted under the provisions of this Act in the determination of the taxable
income derived from such income shall be granted in the determination of the taxpayer's taxable income so
derived.

[S. 24H inserted by s. 21 of Act 90 of 1988.]
241  Gainsor losseson foreign exchange transactions

(1) For the purposes of this section

‘acquisition rate’ means the exchange rate in respect of an exchange item obtained by dividing the
amount of the expenditure incurred for the acquisition of such exchange item by the foreign currency
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amount in respect of such exchange item;

‘affected contract' means any foreign currency option contract or forward exchange contract, as the
case may be, which has been entered into by any person during any year of assessment, to serve as a hedge
in respect of aloan, advance or debt, where-

(@)  suchloan or advance has not yet been obtained or granted, as the case may be, by such
person, or such debt has not yet been incurred by, or the amount payable in respect of
such debt has not yet accrued to such person, as the case may be, during such year of
assessment; and

(b)  such loan, advance or debt-

)] is to be utilised by such person to acquire any asset or to finance any expense; or
(i) will arise from the sale of any asset or the supply of any services,
in the ordinary course of histrade in terms of an agreement entered into by such person
prior to the end of such year of assessment;
[Definition of ‘affected forward exchange contract' inserted by s. 18 (1) (a) of Act 21 of 1994 and
substituted by s. 13 (1) (a) of Act 36 of 1996 and by 'affected contract' by s. 35 (1) (a) of Act 30 of 1998.]

‘disposal rate' means the exchange rate in respect of an exchange item obtained by dividing the
amount received or accrued in respect of the disposal of such exchange item by the foreign currency
amount in respect of such exchange item;

‘exchange difference’ means the foreign exchange gain or foreign exchange loss in respect of an
exchange item during any year of assessment determined by multiplying such exchange item by the
difference betweer+

(@) theruling exchange rate on transaction date in respect of such exchange item during that
year of assessment, and-

)] the ruling exchange rate at which such exchange item is realised during that year
of assessment; or

(i) the ruling exchange rate at which such exchange item is translated at the end of
that year of assessment; or

(b)  theruling exchange rate at which such exchange item was translated at the end of the
immediately preceding year of assessment or at which it would have been translated had
this section been applicable at the end of that immediately preceding year of assessment,
and-

)] the ruling exchange rate at which such exchange item is realised during that year
of assessment; or

(i) the ruling exchange rate at which such exchange item is translated at the end of
that year of assessment;

‘exchange item' of or in relation to a person means an amount in aforeign currency -

(&)  which constitutes any unit of currency acquired and not disposed of by that person;

(b)  owing by or to that person in respect of aloan or advance or a debt incurred by or
payable to such person;

(c) owed by or to that person in respect of a forward exchange contract; or

(d)  wherethat person has the right or contingent obligation to buy or sell that amount in
terms of aforeign currency option contract.

[Definition of 'exchange item' amended by s. 18 (1) (b) of Act 21 of 1994 and substituted by s. 36 (1) (a) of
Act 60 of 2001.]

'foreign currency' in relation to any exchange item of a person, means any currency which is not
local currency;

[Definition of 'foreign currency' substituted by s. 31 (a) of Act 59 of 2000, by s. 36 (1) (b) of Act 60 of
2001 and by s. 27 (1) (a) of Act 74 of 2002.]

'foreign currency option contract' means any agreement in terms of which any person acquires or
grants the right to buy from or to sell to any other person a certain amount of a nominated foreign currency
on or before a future expiry date at a specified exchange rate;

'forward exchange contract' means any agreement in terms of which any person agrees with
another person to exchange an amount of currency for another currency at some future date at a specified
exchange rate;

‘forward rate' means the specified exchange rate as referred to in the definition of ‘forward
exchange contract’;
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‘intrinsic value', in relation to aforeign currency option contract, means the value for the holder or
writer thereof, as the case may be, determined by applying the difference between

(@) the spot rate on tranglation date or the date on which the foreign currency option contract
is realised, as the case may be; and

(b)  theoption strike rate,

to the amount of foreign currency as specified in such foreign currency option contract: Provided that such
foreign currency option contract shall have a nil value for the holder or writer thereof if such holder thereof
would have sustained a loss had he exercised his right in terms of such foreign currency option contract on
such translation date or date realised due to the unfavourable difference between the option strike rate and

the spot rate on such translation date or date realised;

'local currency' meansin relation to

(@) any exchange item which is attributable to any permanent establishment of a person
outside the Republic, the currency used by that permanent establishment for purposes of
financial reporting;

(b)  any resident in respect of an exchange item which is not attributable to a permanent
establishment outside the Republic, the currency of the Republic; or

[Para. (b) substituted by s. 42 (1) (a) of Act 45 of 2003.]
(c) any person that is not a resident in respect of any exchange item which is attributable to a
permanent establishment in the Republic, the currency of the Republic;
[Para. (c) substituted by s. 42 (1) (a) of Act 45 of 2003.]
[Definition of 'local currency' inserted by s. 36 (1) (c) of Act 60 of 2001 and substituted by s. 27 (1) (b) of
Act 74 of 2002.]

'market value, in relation to a foreign currency option contract, means-

(@)  inthe case of aperson who for accounting purposes uses a market-related valuation
method in terms of a practice consistently applied by him to determine the value of al his
foreign currency option contracts, the market-related value so determined; or

(b)  inthe case of any other person, theintrinsic value of such foreign currency option
contract;

‘option strike rate’ means the specified exchange rate as referred to in the definition of ‘foreign
currency option contract’;

"‘premium or discount on a forward exchange contract’ means the amount obtained by applying the
difference between the forward rate in respect of a forward exchange contract and the spot rate on the date
on which such forward exchange contract was entered into, to the foreign currency amount specified in
such forward exchange contract;

'realised’ means, in relation to an exchange item, where such exchange item is-

(@) aloan or advance or debt in any foreign currency, when and to the extent to which
payment is received or made in respect of such loan, advance or debt, or when and to the
extent to which such loan, advance or debt is settled or disposed of in any other manner;

(b)  aforward exchange contract, when payment is received or made in respect of such
forward exchange contract;

(c) aforeign currency option contract, when payment is received or made in respect of the
right in terms of such foreign currency option contract having been exercised, or when
such foreign currency option contract expires without such right having been exercised,
or when such foreign currency option contract is disposed of; or

[Para. (c) substituted by s. 11 (1) (a) of Act 140 of 1993.]
(d)  an amount which constitutes a unit of currency, when that amount is disposed of;
[Para. (d) added by s. 27 (1) (d) of Act 74 of 2002.]

'ruling exchange rate' means, in relation to an exchange item, where such exchange item is-

(@) aloan or advance or debt in aforeign currency on

0] transaction date, the spot rate on such date, or in the case where arelated or
matching forward exchange contract has been entered into to hedge such loan,
advance or debt and the forward rate has been used to record for accounting
purposes such loan, advance or debt in accordance with generally accepted
accounting practice, the forward rate in terms of such forward exchange contract;

(i) the date it is translated, the spot rate on such date, or in the case where a related or
matching forward exchange contract has been entered into to hedge such loan,
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advance or debt and the forward rat e has been used to translate for accounting
purposes such loan, advance or debt in accordance with generally accepted
accounting practice, the forward rate in terms of such forward exchange contract;
or

the date it is realised, the spot rate on such date:

Provided that where the rate prescribed in respect of aloan or advance or debt in terms of
this definition is the spot rate on transaction date or the spot rate on the date on which
such loan or advance or debt is realised, and any consideration paid or payable or
received or receivable in respect of the acquisition or disposal of such loan or advance or
debt was determined by applying a rate other than such spot rate on transaction date or
date realised, such spot rate shall be deemed to be the acquisition rate or disposal rate, as
the case may be;

(b)  aforward exchange contract on-

(i)
(ii)

transaction date, the forward rate in terms of such forward exchange contract;

the date it is translated, the market-related forward rate available for the remaining
period of such forward exchange contract, or in the case where the forward rate in
terms of such forward exchange contract has been used to translate a loan,
advance or debt as contemplated in paragraph (a) (ii), the forward rate in terms of
such contract, or in respect of aforward exchange contract which is an affected
contract, the forward rate in terms of such forward exchange contract;

[Sub-para. (ii) substituted by s. 18 (1) (c) of Act 21 of 1994 and by s. 35 (1) (b) of Act 30 of 1998.]

(iii)

the date it is realised, the spot rate on such date; or

(©) aforeign currency option contract on-

(i)
(ii)

(iii)

(iv)

transaction date, a nil rate;

the date it is translated-

(@a) inrelation to aforeign currency option contract which is not an affected
contract, the rate obtained by dividing the market value of such foreign
currency option contract on that date by the foreign currency amount as
specified in such foreign currency option contract; or

(bb) inrelation to aforeign currency option contract which is an affected
contract, the rate obtained by dividing any amount included or deducted, as
the case may be, in terms of subsection (3) (b) by the foreign currency
amount, as specified in such affected contract;

[Item (bb) substituted by s. 27 (1) (e) of Act 74 of 2002.]

[Sub-para. (ii) substituted by s. 35 (1) (c) of Act 30 of 1998.]

the date it is realised, the rate obtained by dividing the market value of such

foreign currency option contract on that date by the foreign currency amount as

specified in such foreign currency option contract: Provided that where such
foreign currency option contract is realised by the disposal thereof, the rate shall
be obtained by dividing the amount received or accrued as a result of the disposal
of such foreign currency option contract, by the foreign currency amount as
specified in such foreign currency option contract:

[Sub-para. (iii) amended by s. 11 (1) (b) of Act 140 of 1993.]

[Sub-para. (iv) deleted by s. 11 (1) (c) of Act 140 of 1993.]

(d)  an amount which constitutes a unit of currency, on-

0]
(ii)
(iii)

transaction date, the spot rate on that date;
the date it is translated, the spot rate on that date; or
the date it is realised, the spot rate onthat date:

[Para. (d) inserted by s. 27 (1) (f) of Act 74 of 2002.]

Provided that the Commissioner may, having regard to the particular circumstances of the case, prescribe
an alternative rate to any of the aforementioned prescribed rates to be applied by a person in such particular
circumstances, if such alternative rate is used for accounting purposes in terms of generally accepted
accounting practice;

[Definition of 'ruling exchange rate' amended by s. 18 (1) (d) of Act 21 of 1994.]
'spot rate’ means the appropriate quoted exchange rate at a specific time for the delivery of
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currency;
[Definition of 'spot rate' substituted by s. 36 (1) (d) of Act 60 of 2001.]
‘transaction date' means, in relation to-

(&) aloan or advance owing by a person, the date on which the amount payable in respect of
such loan or advance was received by such person;

(b)  adebt owing by a person, the date on which such debt was actually incurred,;

(c) aloan or advance owing to a person, the date on which the amount payable i n respect of
such loan or advance was paid to another person or the date on which such loan or
advance was acquired by such person in any other manner;

(d)  adebt owing to a person, the date on which the amount payable in respect of such debt
accrued to such person or the date on which such debt was acquired by such personin
any other manner;

(e aforward exchange contract, the date on which such contract was entered into;

f aforeign currency option contract, the date on which such contract was entered into or
acquired; and

(g  anamount which constitutes a unit of currency, the date on which that amount was
acquired,

[Para. (g) added by s. 27 (1) (h) of Act 74 of 2002.]
‘transitional exchange difference’ ......
[Definition of 'transitional exchange difference’ deleted by s. 36 (1) (e) of Act 60 of 2001.]
'translate’ means the restatement of an exchange item in the local currency at the end of any year
of assessment, by applying the ruling exchange rate to such exchange item.
[Definition of 'translate' substituted by s. 36 (1) (f) of Act 60 of 2001.]
()] The provisions of this section shall apply in respect of any-

(@  company;

(b)  trust carrying on any trade;

(c)  natural person who holds any amount contemplated in paragraph (&) or (b) of the
definition of 'exchange item' as trading stock; and;

[Para. (c) substituted by s. 27 (1) (k) of Act 74 of 2002.]
(d)  natural person or trust in respect of any amount contemplated in paragraph (c) or (d) of
the definition of 'exchange item:
[Sub-para. (d) added by s. 27 (1) (I) of Act 74 of 2002.]
Provided that this section does not apply in respect of any exchange item of a person who is not a resident
(other than a controlled foreign company), unless that exchange item is attributable to a permanent
establishment of that person in the Republic.
[Sub-s. (2) amended by s. 31 (b) and (c) of Act 59 of 2000, substituted by s. 26 (1) (g) of Act 60 of 2001
and amended by s. 27 (1) (i) of Act 74 of 2002 and by s. 23 of Act 32 of 2004.]

(3) In determining the taxable income of any person contemplated in subsection (2), there shall be
included in or deducted from the income, as the case may be, of that person

(@) any exchange difference in respect of an exchange item of or in relation to that person,
subject to subsection (10);

(b)y (i) any premium or like consideration received by, or paid by, such person in terms of

aforeign currency option contract entered into by such person; or

(i) any consideration paid by such person in respect of aforeign currency option
contract acquired by such person; and

(c) any discount which accrued to such person or any premium incurred by him in respect of
any forward exchange contract, where-

)] such forward exchange contract was entered into by such person as arelated or
matching forward exchange contract to serve as a hedge in respect of any loan,
advance or debt utilized or to be utilized by such person to acquire any asset or to
finance any expense, or to serve as a hedge in respect of any loan, advance or debt
arising from the sale of any asset or the supply of any services; and

(i) such loan, advance or debt was recorded on transaction date at the forward rate in
terms of such forward exchange contract, but such asset so acquired or such
expense so financed, or such asset so sold or services so supplied, was recorded at
the spot rate or an alternative rate as the Commissioner may have prescribed in
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terms of the definition of 'ruling exchange rate':
Provided that such discount or premium shall be deemed to have accrued or been
incurred, as the case may be, on a day to day basis during the period of such forward
exchange contract for the purposes of this paragraph.
[Sub-s. (3) substituted by s. 36 (1) (h) of Act 60 of 2001.]
4 ...
[Sub-s. (4) substituted by s. 18 (1) (e) of Act 21 of 1994, amended by s. 31 (d) of Act 59 of 2000 and
deleted by s. 27 (1) (m) of Act 74 of 2002.]

(5) Where during any year of assessment any premium or discount on a forward exchange contract
isincluded in any exchange difference in respect of any loan, advance or debt, where such exchange
difference arose by reason of such loan, advance or debt having been-

(a) trandated at the forward rate as contemplated in paragraph (a) (ii) of the definition of
'ruling exchange rate' or an aternative rate as the Commissioner may have prescribed in
terms of that definition; and

(b)y (i) recorded during that year of assessment at the spot rate on transaction date as

contemplated in paragraph (a) (i) of that definition; or

(i) tranglated at the end of the immediately preceding year of assessment at the spot
rate on translation date as contemplated in paragraph (a) (ii) of that definition; or

(iii) translated at the end of the immediately preceding year of assessment at the
forward rate as contemplated in paragraph (a) (ii) of that definition, but such
forward rate differs from the forward rate contemplated in paragraph (a) of this
subsection; or

(iv) recorded or translated, as the case may be, on any of the dates contemplated in
subparagraph (i), (ii) or (iii) at an alternative rate as the Commissioner may have
prescribed in terms of the definition of 'ruling exchange rate', such premium or
discount on such forward exchange contract which is so included in such
exchange difference, shall be deemed to have been incurred or accrued, as the case
may be, on aday to day basis during the period of such forward exchange contract
and such premium or discount shall, for the purposes of subsection (2), be
included in or deducted from a person’'s income on such basis; or

(v) recorded during that year of assessment at the forward rate on the transaction date
as contemplated in paragraph (a) (i) of the definition of 'ruling exchange rate’,

[Sub-para. (v) added by s. 18 (b) of Act 28 of 1997.]
[Sub-s. (5) substituted by s. 18 (1) (€) of Act 21 of 1994.]

(6) Any inclusion in or deduction from income in terms of this section shall bein lieu of any

deduction or inclusion which may otherwise be allowed or included under any other provision of this Act.
[Sub-s. (6) substituted by s. 26 of Act 53 of 1999 and by s. 36 (1) (i) of Act 60 of 2001.]

(7) Notwithstanding the provisions of subsection (3), but subject to the provisions of sections 36
and 37E-

(@) any exchange difference arising from aloan, advance or debt having been utilized by a
person in respect of-

(i the acquisition, installation, erection or construction of any machinery, plant,
implement, utensil, building or improvements to any building, as the case may be;
or

(D) the devising, developing, creation, production, acquisition or restoration of any
invention, patent, design, trade mark, copyright or other similar property or
knowledge contemplated in section 11 (gA), as the case may be;

(b)  any exchange difference arising from a forward exchange contract or a foreign currency
option contract which has been entered into by a person contemplated in paragraph (a), to
the extent to which such forward exchange contract or foreign currency option contract is
entered intoto serve as a hedge in respect of aloan or advance obtained or to be obtained
or adebt incurred or to be incurred for the utilization thereof as contemplated in
paragraph (a); and

[Para. (b) substituted by s. 11 (1) (e) of Act 140 of 1993.]

(c) any premium or other consideration paid or payable in respect of or in terms of aforeign

currency option contract entered into or acquired by a person contemplated in paragraph



184

(a), to the extent to which such foreign currency option contract is entered into or
obtained in order to serve as a hedge in respect of aloan or advance obtained or to be
obtained or a debt incurred or to be incurred for the utilization thereof as contemplated in
paragraph (a),
[Para. (c) substituted by s. 11 (1) (€) of Act 140 of 1993.]
shall, where such exchange difference arose or such premium or other consideration was paid or became
payable in ayear of assessment prior to the year of assessment during which such machinery, plant,
implement, utensil, building, improvements to any building, invention, patent, design, trade mark,
copyright or other similar property or knowledge was or is brought into use for the purposes of such
person's trade, be carried forward and be taken into account in the determination of the taxable income of
such person in the year of assessment during which such machinery, plant, implement, utensil, building,
improvements to any building, invention, patent, design, trade mark, copyright or other similar property or
knowledge was or is so brought into use for the purposes of such person'strade: Provided that where the
Commissioner is satisfied that during any year of assessment subsequent to the year of assessment during
which such exchange difference arose or such premium or other consideration was paid or became payable-
(@) theloan, advance or debt to be obtained or incurred, as the case may be, as contemplated
in paragraph (b) or (c) of this subsection will no longer be so obtained or incurred;
(b)  such loan, advance or debt has not been utilised as contemplated in paragraph (a); or
(c) any such asset, property or knowledge will no longer be brought into use for the purpose
of such person's trade,
such exchange difference or premium or other consideration shall no longer be carried forward, but shall be
taken into account in the determination of such person's taxable income in such subsequent year of
assessment.
[Sub-s. (7) amended by s. 11 (1) (d) of Act 140 of 1993, by s. 18 (1) (f) of Act 21 of 1994, by s. 13 (1) (b)
of Act 36 of 1996 and by s. 36 (1) (j) of Act 60 of 2001.]

(7A) (a) Subject to subsection (10), where any exchange difference is to be included in or
deducted from the income of any company in terms of subsection (3), there shall, in lieu of such deduction
or inclusion, be included in or deducted, as the case may be, from the income of such company during any
year of assessment an amount equal to 10 per cent of the deferred amount of such exchange difference
arising from aloan or advance owing by such company to any other company or a loan or advance owing
by any other company to such company (such aloan or advance referred to as a qualifying exchange item
for the purposes of this subsection), if-

0] such company is a connected person in relation to such other company; and

(i) the qualifying exchange item is of a capital nature.

[Para. (a) amended by s. 36 (1) (k) of Act 60 of 2001.]

(b) The deferred amount of any exchange difference shall, subject to the provisions of paragraphs
(c), (d) and (e), be the sum of-

(i) the foreign exchange gain or foreign exchange loss as determined in terms of this section
during any year of assessment in respect of any qualifying exchange item if such foreign
exchange gain or foreign exchange loss arose as a result of the translation of such
qualifying exchange item at the end of such year of assessment; and

(i) the balance of any foreign exchange gain or foreign exchange loss, in respect of any
qualifying exchange item which had arisen as a result of the trandlation of such qualifying
exchange item during any preceding year of assessment, not included in or deducted from
the income of such company in terms of paragraph (a) during such preceding year of
assessment.

(c) The foreign exchange gain and foreign exchange loss referred to in paragraph (b) (i) shall
exclude-

» in respect of al years of assessment ending on or before 31 December 1995, any foreign
exchange loss in respect of any loan or advance made by such company to any other
company or by any other company to such company on or before 31 December 1994; and

(i) any foreign exchange gain or foreign exchange loss arising in respect of any qualifying
exchange item at the end of any year of assessment to the extent to which such qualifying
exchange item is hedged by arelated or meching forward exchange contract.

(d) The balance of any foreign exchange gain or foreign exchange loss in respect of any qualifying
exchangeitem referred to in paragraph (b) (ii) shall-
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where the foreign currency amount of a qualifying exchange item, to the extent to which
it is not hedged by arelated or matching forward exchange contract, at the end of any
year of assessment is less than the foreign currency amount of such qualifying exchange
item, to the extent to which it was not hedged by a matching or related forward exchange
contract, as at the end of the immediately preceding year of assessment, be reduced by an
amount which bears to such balance the same ratio as the reduction in the foreign
currency amount of such qualifying exchange item which is not so hedged at the end of
such year of assessment bears to the foreign currency amount of such qualifying
exchange item which was not so hedged at the end of such immediately preceding year of
assessment; or

be reduced by 100 per cent of such balance in the first year of assessment during which
the provisions of paragraph (a) have not been complied with.

(e) Where any qualifying exchange item (hereinafter referred to as the old qualifying exchange
item) is realized during the year of assessment by conversion thereof into a qualifying exchange item
denominated in any other foreign currency (hereinafter referred to as the new qualifying exchange item)-

(i)

(ii)

(iii)

any exchange difference arising as a result of such conversion shall, for the purp oses of
paragraph (b) (i), be deemed to be a deferred amount of any exchange differencein
respect of such old qualifying exchange item;

the foreign currency amount of such old qualifying exchange item shall, for the purposes
of paragraph (d), be deemed not to have been reduced on realization to the extent that it
was converted into a new qualifying exchange item and, thereafter, the old qualifying
exchange item and the new qualifying exchange item shall be deemed to be one and the
same qualifying exchange item and a reduction of the foreign currency amount of the
new qualifying exchange item shall be deemed to be a reduction of the old qualifying
exchange item; and

the foreign currency amount of the old qualifying exchange item at the end of such
immediately preceding year of assessment shall for the purposes of paragraph (d) be
restated in the foreign currency in which the new qualifying exchange item is
denominated by applying the appropriate exchange rate used to convert the old qualifying
exchange item to the new qualifying exchange item.

(f) Any reduction in terms of paragraph (d) of the balance of any foreign exchange gain or foreign
exchange loss in respect of a qualifying exchange item shall be included in or deducted from, as the case
may be, the income of such company in the year of assessment of such reduction.

[Sub-s. (7A) inserted by s. 18 (1) (g) of Act 21 of 1994.]

(8) Any foreign exchange loss sustained in respect of atransaction entered into by a person, or any
premium or other consideration paid in respect of or in terms of aforeign currency option contract entered
into or acquired by a person, shall not be allowed as a deduction from such person's income under
subsection (3) if such transaction was entered into or such foreign currency option contract was entered into
or acquired solely or mainly to enjoy areduction in tax by way of a deduction from income.

[Sub-s. (8) substituted by s. 36 (1) (I) of Act 60 of 2001.]

(9) For the purposes of this section, any exchange item of or in relation to-

(a)

(b)

a person contemplated in subsection (2), held or owed by that person on 1 October 2001,
other than in the course of trade of such person, shall be deemed to have been received,
incurred, acquired or entered into, as the case may be, by that person on that date at the
ruling exchange rate on that date; and

aforeign company which becomes a controlled foreign company shall be deemed to have
been received, incurred, acquired or entered into, as the case may be, by that controlled
foreign company on the later of-

()] the first day of the year of assessment commencing on or after 1 January 2000; or
(i) the date that the foreign company becomes a controlled foreign company.

[Sub-s. (9) added by s. 36 (1) (m) of Act 60 of 2001 and substituted by s. 42 (1) (b) of Act 45 of 2003.]
(10) No amount shall be included in or deducted from the income of-

(a)

any resident in terms of this section in respect of any exchange difference determined on
the trandation of an exchange item to which that resident and any company are parties,
where that company is a controlled foreign company in relation either to that resident or
to any other company, which is a resident, and which forms part of the same group of
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companies as that resident; or
(b)  any controlled foreign company in relation to any exchange item contemplated in
paragraph (a):
[Para. (b) substituted by s. 42 (1) (c) of Act 45 of 2003.]
Provided that where that exchange item is realised during any year of assessment, the exchange difference
in respect of that exchange item shall be determined by multiplying that exchange item by the difference
between the ruling exchange rate on the date on which that exchange item is realised and the ruling
exchange rate on transaction date, after taking into account any exchange difference included in or
deducted from the income of that person in terms of this section in respect of that exchange item.
[Sub-s. (10) added by s. 36 (1) (m) of Act 60 of 2001 and substituted by s. 27 (1) (n) of Act 74 of 2002.]
(11) No amount shall be included in or deducted from the income of a person in terms of this
section in respect of any exchange difference arising fron+
(@) any amount owing by a person in respect of aloan, advance or debt incurred by that
person in foreign currency to acquire any asset, other than an asset-
0] which constitutes an exchange item;
(i) the currency of expenditure of which is denominated in the local currency of that
person; or
(iii) in respect of which the provisions of section 9G or paragraph 43 (4) of the Eighth
Schedule would apply had that asset been disposed of, regardless of whether or
not that asset constitutes trading stock; and
[Sub-para. (iii) substituted by s. 42 (1) (d) of Act 45 of 2003.]
(b)  any forward exchange contract or foreign currency option contract entered into to hedge
such loan, advance or debt.
[Sub-s. (11) added by s. 36 (1) (m) of Act 60 of 2001 and substituted by s. 27 (1) (n) of Act 74 of 2002.]
(12) Where a person holds any exchange item and the provisions of this section at any time during
ayear of assessment-
(@)  become applicable to that person, that exchange item shall be deemed to have been
acquired at that time for the purposes of this section; or
(b)  ceaseto apply to that person, that exchange item shall be deemed to have been realised at
that time for the purposes of this section.
[Sub-s. (12) added by s. 36 (1) (m) of Act 60 of 2001 and substituted by s. 27 (1) (n) of Act 74 of 2002.]
[S. 24l inserted by s. 21 of Act 113 of 1993.]
243 Incurral and accrual of interest
(1) For the purposes of this section, unless the context otherwise indicates-
‘accrual amount', in relation to an accrual period, means an amount determined in accordance with
the following formula:
A=BxC
in which formula
(@)  'A'represents the amount to be determined,
(b)  'B'representstheyield to maturity; and
(c) 'C' represents the adjusted initial amount:
Provided that -

0] where the commencement or end of any year of assessment falls within an accrual period,
the amount so determined shall be apportioned on a day to day basis over the term of
such accrual period in order to determine the relevant portion of such amount relating to
that part of such accrual period falling within the year of assessment so commencing or
ending, as the case may be;

(i) where an instrument is transferred on a date other than at the end of an accrual period, the
amount so determined shall be apportioned on a day to day basis over the term of such
accrual period in order to determine the relevant portion of such amount relating to the
relevant transferor or transferee, as the case may be, in relation to such instrument; and

(iii) the amount so determined shall be appropriately adjusted by taking into account amounts
received or payments made other than at the end of an accrual period,;
‘accrual period, in relation to an instrument, means
(a)  whereinterms of such instrument regular payments at intervals of equal length and not
exceeding 12 months per interval are to be made throughout the term of such instrument,
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the period between such regular payments; or
any period not exceeding 12 months elected by the holder or issuer, as the case may be,

which period shall be applied consistently throughout the term of such instrument;
‘adjusted gain on transfer or redemption of an instrument' means-

(a)

(b)

in relation to the holder of any income instrument, where-

(i an alternative method has not been applied, the amount by which the sum of the
transfer price or redemption payment of such income instrument in relation to
such holder and any payments received by such holder in terms of such income
instrument during the accrual period in which such income instrument is
transferred or redeemed, exceeds the sum of the adjusted initial amount in relation
to such income instrument and the accrual amount in relation to such accrual
period and any payments made by such holder in terms of such income instrument
during such accrual period; or

(i) an aternative method has been applied, the amount by which the sum of the
transfer price or redemption payment of such income instrument in relation to
such holder and any payments received by such holder in terms of such income
instrument during the period from acquisition until transfer or redemption of such
income instrument by such holder, exceeds the sum of the initial amount and all
amounts determined in accordance with such alternative method and any other
payments made by such holder in terms of such income instrument during the
period from acquisition until transfer or redemption of such income instrument by
such holder; or

in relation to the issuer of any instrument, where-

)] an alternative method has not been applied, the amount by which the sum of the
adjusted initial amount in relation to such instrument and the accrual amount in
relation to the accrual period during which such instrument is transferred or
redeemed and any payments received by such issuer in terms of such instrument
during the accrual period, exceeds the sum of the transfer price or redemption
payment in relation to such instrument in relation to such issuer and any payments
made by such issuer in terms of such instrument during such accrual period; or

(i) an aternative method has been applied, the amount by which the sum of the initial
amount and all amounts determined in accordance with such alternative method
and any other payments received by such issuer in terms of such instrument
during the period from issue or acquisition until transfer or redemption of such
instrument by such issuer, exceeds the sum of the transfer price or redemption
payment in relation to such instrument in relation to such issuer and any payments
made by such issuer in terms of such instrument during the period from issue or
acquisition until transfer or redemption of such instrument by such issuer;

[Definition of 'adjusted gain on transfer or redemption of an instrument' substituted by s. 14 (1) (a) of Act

36 of 1996.]

‘adjusted initial amount' means-

(a)

(b)

in relation to the holder of an income instrument with regard to a particul ar accrual
period, the sum of the initial amount and the accrual amounts in relation to all previous
accrual periods and any other payments made by such holder during all such previous
accrual periods less any payments received by such holder during all such previous
accrual periods, in terms of such income instrument; or
in relation to the issuer of an instrument with regard to a particular accrual period, the
sum of theinitial amount and the accrual amountsin relation to all previous accrual
periods and any other payments received by such issuer during all such previous accrual
periods less any payments made by such issuer during all such previous accrua periods,
in terms of such instrument: Provided that where that instrument forms part of any
transaction,operation or scheme
(i any payments made by the issuer to any other person pursuant to that transaction,
operation or schem e with a purpose or with the probable effect of making
payment directly or indirectly to the holder or a connected person in relation to the
holder, must be deducted for purposes of this paragraph; and
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in the case where any party to that transaction, operation or scheme is a connected
person in relation to that issuer, any payments made by that connected person to
any other person pursuant to that transaction, operation or scheme with a purpose
or with the probable effect of making payment directly or indirectly to the holder
or a connected person in relation to the holder, must be deducted for purposes of
this paragraph;

[Para. (b) amended by s. 24 (1) (a) of Act 32 of 2004.]

‘adjusted loss on transfer or redemption of an instrument’ means-
in relation to the holder of any income instrument, where-

(@)

(b)

(i)

(if)

an alternative method has not been applied, the amount by which the sum of the
adjusted initial amount in relation to such income instrument and the accrual
amount in relation to the accrual period during which such incomeinstrument is
transferred or redeemed and any payments made by such holder in terms of such
income instrument during such accrual period, exceeds the sum of the transfer
price or redemption payment in relation to such income instrument in relation to
such holder and any payments received by such holder in terms of such income
instrument during such accrual period; or

an alternative method has been applied, the amount by which the sum of the initial
amount and all amounts determined in accordance with such alternative method
and any other payments made by such holder in terms of such income instrument
during the period from acquisition until transfer or redemption of such income
instrument by such holder, exceeds t he sum of the transfer price or redemption
payment in relation to such income instrument in relation to such holder and any
payments received by such holder in terms of such income instrument during the
period from acquisition until transfer or redemption of such income instrument by
such holder; or

in relation to the issuer of any instrument, where-

(i)

(ii)

an aternative method has not been applied, the amount by which the sum of the
transfer price or redemption payment of such instrument in relation to such issuer
and any payments made by such issuer in terms of such instrument during the
accrual period during which such instrument is transferred or redeemed, exceeds
the sum of the adjusted initial amount in relation to such instrument and the
accrual amount in relation to such accrual period and any payments received by
such issuer in terms of such instrument during such accrual period; or

an aternative method has been applied, the amount by which the sum of the
transfer price or redemption payment of such instrument in relation to such issuer
and any payments made by such issuer in terms of such instrument during the
period from issue or acquisition until transfer or redemption of such instrument by
such issuer, exceeds the sum of the initial amount and all amounts determined in
accordance with such aternative method and any other payments received by such
issuer in terms of such instrument during the period from issue or acquisition until
transfer or redemption of such instrument by such issuer;

[Definition of 'adjusted loss on transfer or redemption of an instrument' substituted by s. 14 (1) (b) of Act

which-

36 of 1996.]

‘alternative method' means a method of calculating interest in relation to any class of instruments

(a)
(b)

(©)

(a)

conforms with generally accepted accounting practice;

is consistently applied in respect of all such instruments (excluding any instrument as
contemplated in subsection (9)) for all financia reporting purposes; and

method achieves aresult in so far as the timing of the accrual and incurral of interest is
concerned which does not differ significantly from the result achieved by the application
of the provisions of subsections (2) (a) and (3) (a);

‘deferred interest' includes-

any interest where such interest (or any portion thereof), calculated in respect of any
accrual period falling within the term of any instrument by applying a constant interest
rate throughout the term of such instrument, is not payable or receivable in terms of such
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instrument within one year from the date of the commencement of such accrual period,;
and

any interest payable or receivable in terms of any instrument where such interest is not
calculated by applying a constant interest rate throughout the term of such instrument;

‘fixed rate instrument’ means an instrument in terms of which the amount or amounts payable or
receivable is or are or consists of or consist of-

(a)
(b)

(©)

a specified amount or specified amounts;

an amount or amounts the method of calculation of which does not involve the
application of avariable rate; or

any combination of amounts referred to in paragraph (a) or (b);

'holder’, in relation to an income instrument-

(@)

(b)

means any person who has become entitled to any interest or amount receivable in terms
of such income instrument; or

[Para. (a) substituted by s. 24 (1) (b) of Act 32 of 2004.]
at any particular time, means any person who, if any interest payable in terms of such
income instrument was due and payable at that time, would be entitled to receive
payment of such interest;

'income instrument’ means-

(a)

(b)

in the case of any person other than a company, any instrument -

)] the term of which will, or is reasonably likely to, exceed one year; and
(i) which isissued or acquired at a discount or premium or bears deferred interest;

and
in the case of any company, any instrument;

[Definition of 'income instrument' substituted by s. 14 (1) (c) of Act 36 of 1996.]
‘initial amount' means the issue price or transfer price, as the case may be, in relation to an

instrument’;

‘instrument’ means any form of interest-bearing arrangement, whether in writing or not, including-

(a)
(b)
(c)
(d)

(€)

which was-
(i)

(i)

(iii)

but excluding-

(A)
(B)

any stock, bond, debenture, bill, promissory note, certificate or similar arrangement;
any deposit with a bank or other financial institution;

any secured or unsecured loan, advance or debt;

any acquisition or disposal of any right to receive interest or the obligation to pay any
interest, as the case may be, in terms of any other interest bearing arrangement; or
any repurchase agreement or resale agreement,

issued or deemed to have been issued after 15 March 1995;

issued on or before 15 March 1995 and transferred on or after 19 July 1995; or

in so far asit relates to the holder thereof, issued on or before 15 March 1995 and was
unredeemed on 14 March 1996 (excluding any arrangement contemplated in

subparagraphs (i) and (ii)),

any lease agreement (other than a sale and leaseback arrangement as contemplated in
section 23G);

[Item (B) deleted by s. 19 (1) (c) of Act 28 of 1997.]

[Definition of 'instrument' amended by s. 14 (1) (d) of Act 36 of 1996 and by s. 19 (1) (c) of Act 28 of

1997)]

‘interest’ includes the-

(@)
(b)

(©)

gross amount of any interest or related finance charges, discount or premium payable or
receivable in terms of or in respect of a financial arrangement;
amount (or portion thereof) payable by a borrower to the lender in terms of any lending
arrangement as represents compensation for any amount to which the lender would, but
for such lending arrangement, have been entitled; and

[Para. (b) substituted by s. 27 (1) (a) of Act 53 of 1999.]
absolute value of the difference between all amounts receivable and payable by a person
in terms of a sale and leaseback arrangement as contemplated in section 23G throughout
the full term of such arrangement, to which such person is a party,
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irrespective of whether such amount is-
(i) calculated with reference to a fixed rate of interest or a variable rate of interest; or
(i) payable or receivable as alump sum or in unequal instalments during the term of the
financia arrangement;
[Definition of 'interest' substituted by s. 19 (1) (a) of Act 28 of 1997.]
‘interest rate agreement' means an interest rate agreement as defined in section 24K
[Definition of ‘interest rate agreement' inserted by s. 19 (1) (b) of Act 28 of 1997.]

'issu€, in relation to an instrument, means the creation of the liability to pay or theright to receive
an amount or amounts in terms of such instrument;

'issue price, in relation to an instrument, means the market value of the consideration given or
received, as the case may be, for the issue of the instrument as determined on the date on which that
instrument is issued;

[Definition of 'issue price' substituted by s. 24 (1) (c) of Act 32 of 2004.]
'issuer', in relation to any instrument-
(@)  means any person who has incurred any interest or has any obligation to repay any
amount in terms of such instrument; or
[Para. (a) substituted by s. 24 (1) (d) of Act 32 of 2004.]
(b)  at any particular time, means any person who, if any interest payable in terms of such
instrument was due and payable at that time, would be liable to pay such interest;
'lending arrangement’ means any arrangement or agreement in terms of which-
(@) aperson (inthis section referred to as the lender) lends any instrument to another person
(in this section referred to as the borrower); and
(b)  theborrower in return undertakes to return any instrument of the same kind and of the
same or equivalent quantity and quality to the lender;
[Definition of 'lending arrangement' inserted by s. 27 (1) (b) of Act 53 of 1999.]

‘redemption’, in relation to an instrument, means the discharging of al liability to pay al amounts
in terms of such instrument;

‘redemption payment’, in relation to an instrument, means any payment made or received which
has the effect of redeeming such instrument;

'repurchase agreement’ means the obtaining of money (which money shall for the purposes of this
section be deemed to have been so obtained by way of aloan) through the disposal of an asset by any
person to any other person subject to an agreement in terms of which such person undertakes to acquire
from such other person at a future date the asset so disposed of or any other asset issued by the issuer of,
and which has been so issued subject to the same conditions regarding term, interest rate and priceas, the
asset so disposed of;

'resal e agreement’ means the provision of money (which money shall for the purposes of this
section be deemed to have been so provided in the form of aloan) through the acquisition of an asset by
any person from any other person subject to an agreement in terms of which such person undertakes to
dispose of to such other person at a future date the asset so acquired or any other asset issued by the issuer
of, and which has been so issued subject to the same conditions regarding term, interest rate and price as,
the asset so acquired;

‘short selling’ means the sale of any instrument by a person who is not the owner of such
instrument, and in respect of which such person has the obligation to deliver such instrument at a future
date;

'term’, in relation to an instrument, means the period from the issue or transfer, as the case may be,
until the date of redemption thereof;

‘transfer’, in relation to an instrument, includes-

(@) thetransfer, sale, assignment or disposal in any other manner of such instrument by the
holder or issuer thereof, as the case may be; or
(b)  the acquisition of such instrument by the holder or issuer thereof, as the case may be, by
way of atransfer, sale, assignment or disposal in any other manner,
but does not include the redemption of such instrument;

‘transfer price', in relation to the transfer of an instrument, means the market value of the
consideration payable or receivable, as the case may be, for the transfer of such instrument as determi ned
on the date on which that instrument is transferred,;

[Definition of 'transfer price' substituted by s. 24 (1) (e) of Act 32 of 2004.]
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'variable rate' means a rate determined with reference to an interest or indexation rate or other

similar factor, being arate or factor that varies or may vary during the term of the instrument;

‘variable rate instrument' means an instrument which is not a fixed rate instrument; and

'yield to maturity' means the rate of compound interest per accrual period at which the present

value of al amounts payable or receivable in terms of any instrument in relation to a holder or an issuer, as
the case may be, of such instrument during the term of such instrument equals the initial amount in relation
to such holder or issuer of such instrument: Provided that where-

(@)  suchinstrument is avariable rate instrument, such rate of compound interest shall be
calculated with reference to the variabl e rate applicable on the date such rate of
compound interest isto be calculated to determine all amounts payable or receivable after
such date;

(b)  inthe case of avariable rate instrument the variable rate in relation to such instrument
changes, the rate of compound interest shall be redetermined in relation to such variable
rate instrument with reference to-

0] the appropriate adjusted initial amount in relation to such variable rate instrument
determined before such change in the rate; and

(i) such changed variable rate applicable on the date such rate of compound interest
isto be redetermined to determine all amounts payable or receivable after such
date;

(©) any variation in the terms or conditions of such instrument takes place which will result
in a change in such rate of compound interest in relation to such instrument, the rate of
compound interest shall be redetermined in relation to such instrument with reference to
the appropriate adjusted initial amount in relation to such instrument determined before
such variation ; or

(d) thereisavariation or alteration
0] of the rights or interests of a holder in relation to an income instrument in respect

of any amounts receivable in terms of such income instrument, the rate of
compound interest in relation to such income instrument shall be redetermined in
respect of such holder with reference to the appropriate adjusted initial amount in
relation to such income instrument determined before such variation or alteration;
or

[Sub-para. (i) substituted by s. 24 (1) (f) of Act 32 of 2004.]

(i) in the obligations of an issuer in relation to an instrument in respect of any
amounts payable in terms of such instrument, the rate of compound interest in
relation to such instrument shall be redetermined in respect of such issuer with
reference to the appropriate adjusted initial amount in relation to such instrument
determined before such variation or alteration:

[Sub-para. (ii) substituted by s. 24 (1) (f) of Act 32 of 2004.]
Provided further that where that instrument forms part of any transaction, operation or scheme

(@) any payments made by the issuer to any other person pursuant to that transaction,
operation or scheme with a purpose or with the probable effect of making payment
directly or indirectly to the holder or a connected person in relation to the holder; and

(b) in the case where any party to that transaction, operation or scheme is a connected person
in relation to that issuer, any payments made by that connected person to any other
person pursuant to that transaction, operation or scheme with a purpose or with the
probable effect of making payment directly or indirectly to the holder or a connected
person in relation to the holder,

must be taken into account as amounts payable for purposes of determining that rate of compound interest.
[Sub-s. (1) amended by s. 24 (1) (g) of Act 32 of 2004.]

(2) Where any person is the issuer in relation to an instrument during any year of assessment, such
person shall for the purposes of this Act be deemed to have incurred an amount of interest during such year
of assessment, which is equal to-

(@) thesum of all accrual amountsin relation to all accrual periods falling, whether in whole

or in part, within such year of assessment in respect of such instrument; or
(b)  an amount determined in accordance with an alter native method in relation to such year
of assessment in respect of such instrument,
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which must be deducted from the income of that person derived from carrying on any trade, if that amount
isincurred in the production of the income;
[Sub-s. (2) amended by s. 24 (1) (h) of Act 32 of 2004.]

(3) Where any person is the holder in relation to an income instrument during any year of
assessment, there shall for the purposes of this Act be deemed to have accrued to that person and must be
included in the gross income of that person during that year of assessment (whether or not that amount
constitutes a receipt or accrual of a capital nature), an amount of interest which is equal to

(@) thesum of all accrual amountsin relation to all accrual periods falling, whether in part or
in whole, within such year of assessment in respect of such income instrument; or

(b)  anamount determined in accordance with an alternative method in relation to such year
of assessment in respect of such income instrument.

[Sub-s. (3) amended by s. 24 (1) (i) of Act 32 of 2004.]

(3A) Where any person is the holder of an income instrument which is an instrument as
contemplated in paragraph (iii) of the definition of 'instrument’, the amount by which the sum of all accrual
amountsin relation to all accrual periods falling within the period from the date of acquisition (whether by
way of issue or transfer, as the case may be) of such income instrument by such person until 13 March
1996, exceeds the sum of all interest received by or accrued to such person during such period had the
provisions of this section not been applicable during such period in respect of such income instrument, shall
for the purposes of this Act be deemed to have accrued to such person in the year of assessment during
which such income instrument is transferred by such holder or redeemed (whichever is the earlier):
Provided that the provisions of this subsection shall not apply in so far as any interest in relation to such
income instrument was assessed to tax in the hands of such person under an assessment raised with a date
of assessment before the date of promulgation of this Act.

[Sub-s. (3A) inserted by s. 14 (1) (e) of Act 36 of 1996.]

(4) Any-

(@) adjusted gain on transfer or redemption of an instrument calculated in relation to the
transfer or redemption, as the case may be, of such instrument by a person during any
year of assessment shall for the purposes of this Act be deemed to have accrued to such
person in such year of assessment; and

(b)  adjusted loss on transfer or redemption of an instrument calculated in relation to the
transfer or redemption, as the case may be, of such instrument by a person during any
year of assessment, shall for the purposes of this Act be deemed to have been incurred by
such person in such year of assessment.

(4A) Where in the case of any-

(@)  holder of an income instrument any adjusted loss on transfer or redemption of such
income instrument which has been deemed to have been incurred by such holder in terms
of subsection (4) (b) during any year of assessment, includes an amount in relation to
such income instrument representing arn-

()] accrua amount; or

(i) amount determined in accordance with an alternative method,

which amount has been included in the income of the holder during such year of
assessment or any previous year of assessment, such amount shall be allowed as a
deduction from the income of such holder during such year of assessment; or

(b)  issuer of an instrument any adjusted gain on transfer or redemption which has been
deemed to have been accrued to such issuer in terms of subsection (4) (a) during any year
of assessment, includes an amount in relation to such instrument representing an-

)] accrual amount; or
(i) amount determined in accordance with an aternative method,
which amount has been allowed as a deduction from the income of such issuer during
such year of assessment or any previous year of assessment, such amount shall be
included in the income of such issuer during such year of assessment.
[Sub-s. (4A) inserted by s. 14 (1) (f) of Act 36 of 1996.]

(5) Where any interest actualy-

(a) paid by any person in terms of an instrument is to be taken into account in the
determination of any accrual amount in relation to such an instrument or any other
amount determined in accordance with an alternative method in relation to such
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instrument which accrual amount or other amount is to be dealt with in terms of the
provisions of subsection (2), no account shall for the purposes of section 11 be taken of
any such interest so actually paid, save by way of the operation of such subsection; or

(b)  received by any person in terms of an income instrument is to be taken into account in the
determination of any accrual amount in relaion to such income instrument or any other
amount determined in accordance with an alternative method in relation to such income
instrument which accrual amount or other amount is to be dealt with in terms of the
provisions of subsection (3), no account shall for the purposes of the definition of 'gross
income' in section 1 be taken of any such interest so actually received, save by way of the
operation of such subsection.

(5A) Any amount which has been deemed to have been incurred by or accrued to a person, asthe
case may be, in respect of an instrument in terms of the provisions of this section, shall for the purposes of
this Act not be deducted from or included in, as the case may be, the income of such person more than once
by reason of the application of this section.

[Sub-s. (5A) inserted by s. 14 (1) (g) of Act 36 of 1996.]

(6) Where the term of an instrument issued on or before 15 March 1995 is extended or the terms or
conditions of such instrument are materially varied after the said date, such instrument shall be deemed to
have been issued after the said date and the provisions of this section shall apply to both the issuer and the
holder in relation to such instrument as from the date of such extension or material variation.

(7) Where thereis more than one-

(@)  holder in relation to an income instrument and any accrual amount in relation to an
accrual period with regard to any one of the holdersin relation to such income instrument
is to be determined, such accrual amount shall be so determined without taking into
account any consideration or any amount or amounts paid or payable or received or
receivable by any other holder in terms of such income instrument; and

(b)  issuer in relation to an instrument and any accrual amount in relationto an accrual period
with regard to any one of the issuersin relation to such instrument is to be determined,
such accrual amount shall be so determined without taking into account any consideration
or any amount or amounts paid or payable or received or receivable by any other issuer in
terms of such instrument.

(8) Wherein relation to an instrument any person is entitled to any interest in terms of such
instrument and also liable to pay any interest in terms of such instrument, such person shall for the purposes
of this section

(@) wheretheinterest which heis entitled to receive in terms of such instrument exceeds the
interest which heis liable to pay in terms of such instrument, be deemed not to be an
issuer in relation to such instrument; and

(b)  wheretheinterest which heisliable to pay in terms of such instrument exceeds the
interest which he is entitled to receive in terms of such instrument, be deemed not to be a
holder in relation to such instrument.

(9) (8 Any company whose business comprises the dealing in instruments (including the short
selling of instruments), interest rate agreements or option contracts may elect that the provisions of
subsections (2) to (8), inclusive, section 24K and section 24L shall not apply to all such i nstruments,
interest rate agreements or option contracts in respect of which it so dealsin.

[Para. (@) substituted by s. 19 (1) (d) of Act 28 of 1997 and by s. 27 (1) (c) of Act 53 of 1999.]

(b) Any election referred to in paragraph (a) shall -

M be made in writing;

(i) be accompanied by a statement setting forth full details of the methodology to be applied
by the company to determine the market value as contemplated in paragraph (c) in
relation to all instruments, interest rate agreements or option contracts contemplated in

paragraph (a);
[Sub-para. (ii) substituted by s. 19 (1) () of Act 28 of 1997 and by s. 27 (1) (d) of Act 53 of 1999.]
(iii) not take effect unless the Commissioner has, subject to such conditions as he may deem

necessary, gpproved-

(A)  the methodology to be applied by such company to determine the market value as
contemplated in paragraph (c) in respect of such instruments, interest rate
agreements or option contracts; and
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[Item (A) substituted by s. 19 (1) (f) of Act 28 of 1997 and by s. 27 (1) (e) of Act 53 of 1999.]

(B)  the manner in which such market value in relation to such instruments, interest
rate agreements or option contracts is to be taken into account in the determination
of the taxable income of such company during any year of assessment; and

[Item (B) substituted by s. 19 (1) (f) of Act 28 of 1997 and by s. 27 (1) (€) of Act 53 of 1999.]

(iv) subject to the provisions of paragraphs(€) and (f), be binding upon such company in
respect of all such instruments, interest rate agreements and option contracts during the
year of assessment in which it took effect and every succeeding year of assessment.

[Sub-para. (iv) substituted by s. 19 (1) (g) of Act 28 of 1997 and by s. 27 (1) (f) of Act 53 of 1999.]

(c) The market value in relation to all instruments, interest rate agreements and option contracts
contemplated in paragraph (a) of a company which made an election as contemplated in such paragraph
shall be determined in accordance with commercially accepted practice which is applied by such company
consistently in respect of all such instruments, interest rate agreements and option contracts for financial
reporting purposes to its sharehol ders.

[Para. (c) substituted by s. 19 (1) (h) of Act 28 of 1997 and by s. 27 (1) (g) of Act 53 of 1999.]

(d) Any instrument, interest rate agreement or option contract contemplated in paragraph (a)
which as aresult of an election made in terms of such paragraph is to be dealt with on a market value basis
as contemplated in the aforegoing provisions of this subsection shall (subject to the provisions of
paragraphs (e) and (f)) be so dealt with until the date of redemption or transfer of such instrument, interest
rate agreement or option contract; and

[Para. (d) substituted by s. 19 (1) (h) of Act 28 of 1997 and by s. 27 (1) (g) of Act 53 of 1999.]

(e) Where the Commissioner is satisfied that the approval granted by him in terms of paragraph (b)
(iii) was obtained by fraud or in conseguence of any misrepresentation or failureto disclose any material
fact by the company which made the election in terms of paragraph (a), he shall, if heis satisfied that in the
light of the full facts the approval should not have been granted, withdraw such approval as from the date
such approval was granted by him.

(f) Where any company during any year of assessment no longer complies with the provisions of
this subsection-

0] the approval granted by the Commissioner in terms of paragraph (b) (iii) shall be deemed
to have been withdrawn by the Commissioner as from such year of assessment; and

(i) an appropriate adjustment shall be made to the taxable income of such company during
such year of assessment in relation to all instruments, interest rate agreements or option
contracts contemplated in paragraph (a) of the company held and not disposed of or not
redeemed by it, as the case may be, as at the end of such year of assessment, having
regard to al interest or amounts which would have been deemed to have been incurred by
or accrued tosuch company had the provisions of this subsection not been applicable
during all years of assessment before such year of assessment and all amounts which
have been included in or deducted from the income of such company during such years
of assessment: Provided that the provisions of this paragraph shall not have the effect that
an amount be included in or deducted from the income of such company more than once.

[Sub-para. (ii) substituted by s. 19 (1) (i) of Act 28 of 1997 and amended by s. 27 (1) (h) of Act 53 of
1999]

(10) Any reference in this section to any payment made or an amount paid or payable,
consideration given or received or any payment received or an amount received or receivable, as the case
may be, shall be construed as including a payment or an amount or consideration otherwise than in cash.

(11) Any decision of the Commissioner in the exercise of his discretion under this section shall be
subject to objection and appeal.

[S. 24 inserted by s. 21 (1) of Act 21 of 1995.]
24K Incurral and accrual of amountsin respect of interest rate agreements

(1) For the purposes of this section 'interest rate agreement' means any agreement in terms of
which any person-

(@)  acquirestheright to receive-
(i an amount calculated by applying any rate of interest to a notional principal
amount specified or referred to in such agreement; or
(i) an amount calculated with reference to the difference between any combination of
rates of interest applied to a notional principal amount specified or referred toin
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such agreement; or

(iii) afixed amount specified or referred to in such agreement as consideration in
terms of such agreement whereunder the obligation is imposed to pay any other
amount as contemplated in paragraph (b) (i) in terms of such agreement or an
amount egual to the difference between such fixed amount and such other amount;
or

(b) becomes liable to pay-
)] an amount calculated by applying any rate of interest to a notional principal

amount specified or referred to in such agreement; or

(i) an amount cal culated with reference to the difference between any combination of
rates of interest applied to anotional principal amount specified or referred to in
such agreement; or

(iii) a fixed amount specified or referred to in such agreement as consideration in
terms of such agreement whereunder the right is acquired to receive any other
amount as contemplated in paragraph (a) (i) in terms of such agreement or an
amount equal to the difference between such fixed amount and such other amount.

(2) Any amount contemplated in the definition of 'interest rate agreement’ in subsection (1) shall
for the purposes of this Act be deemed to have been incurred by or accrued to, as the case may be, a person
contemplated in such definition on aday to day basis during the period in respect of which it is calculated.

[Sub-s. (2) substituted by s. 15 (1) of Act 16 of 2004.]

(3) Where any amount contemplated in subsection (2) is to be calculated with reference to a
variable rate for the purposes of such subsection, such amount shall be cal culated with reference to the
variable rate applicable on the date such amount is to be calculated to determine all amounts payable or
receivable after such date.

[S. 24K inserted by s. 20 (1) of Act 28 of 1997.]
241 Incurral and accrual of amountsin respect of option contracts

(1) For the purposes of this section

‘intrinsic value', in relation to an option contract, means an amount equal to the difference between
the market price or value of an asset, index, currency, rate of interest or any other factor, as provided for in
the option contract, on the date of acquisition of the option contract and the pre-arranged price or value
provided for in the option contract; and

‘option contract' means an agreement the effect of which is that any person acquires the option
(excluding a foreign currency option contract as defined in section 241 (1))-

(@)  tobuy from or to sell to another person a certain quantity of corporeal or incorporeal
things before or on afuture date at a pre-arranged price; or

(b)  that an amount of money will be paid to or received from another person before or on a
future date depending on whether the value or price of an asset, index, currency, rate of
interest or any other factor is higher or lower before or on that future date than a pre-
arranged value or price.

(2) The amount of -

(@)  any premium or like consideration paid or payable by a person in terms of an option
contract; or
(b)  any consideration paid or payable by a person in respect of the acquisition of an option
contract by such person,
shall for the purposes of this Act be deemed to have been incurred by such person on a day to day basis
during the term of such option contract: Provided that-

» where such option contract is exercised, terminated or is disposed of, the portion of the
amount attributable to the period from the date of exercise, termination or disposal until
the end of the original term of the option contract shall be deemed to have been incurred
by such person on the date of exercise, termination or disposal of the option contract;

(i) the provisions of this section shall not be applied to an option contract held by a person as
trading stock;

(iii) where such amount includes an amount representing the intrinsic value in relation to the
option contract, so much of such amount so representing the intrinsic value shall for the
purposes of this Act be deemed to have been incurred by such person on the date of
exercisg termination or disposal of the option contract.
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(3) The amount of any premium or like consideration received or receivable by a person in terms
of an option contract shall for the purposes of this Act be deemed to have accrued to such person on a day
to day basis during the term of such option contract: Provided that where such option contract is exercised,
terminated or disposed of, the portion of the amount attributable to the period from the date of exercise,
termination or disposal of such option contract until the end of the original term of the option contract shall
be deemed to have accrued to such person on the date of exercise, termination or disposal of the option
contract.

[S. 24L inserted by s. 28 (1) of Act 53 of 1999.]
24M Incurral and accrual of amountsin respect of assets acquired or disposed of for unquantified
amount

(1) If aperson during any year of assessment disposes of an asset for consideration which consists
of or includes an amount which cannot be quantified in that year of assessment, so much of that
consideration as-

(@)  cannot be quantified in that year must for purposes of this Act be deemed not to have
been accrued to that person in that year; and

(b)  becomes quantifiable during any subsequent year of assessment must for purposes of this
Act be deemed to have been accrued to that person from that disposal in that subsequent
year.

(2) If aperson during any year of assessment acquires an asset for consideration which consists of
or includes an amount which cannot be quantified in that year of assessment, so much of that consideration
&-

(@)  cannot be quantified in that year must for purposes of this Act be deemed not to have
been incurred by that person in that year; and

(b)  becomes quantifiable during any subsequent year of assessment must for purposes of this
Act be deemed to have been incurred by that person in respect of the acquisition of that
asset in that subsequent year.

(3) The amount of any recovery or recoupment by a person of any amount dlowed as a deduction
in respect of any asset contemplated in subsection (1) must, for purposes of section 8 (4), be determined
with reference to the amounts received by or accrued to that taxpayer in terms of this section.

(4) If an asset which was acquired by a person during any year of assessment as contemplated in
subsection (2)-

(@)  constitutes a depreciable asset; and
(b)  any amount isin terms of subsection (2) (b) deemed to have been actually incurred by
that person in any subsequent year of assessment which has not been taken into account
in determining the amount of any allowance in respect of that depreciable asset in any
previous year and would have been so taken into account had that amount been actually
incurred by that person,
so much of the amount as would have been so allowed as an allowance in any previous year must be
allowed in that subsequent year of assessment.
[S. 24M inserted by s. 25 (1) of Act 32 of 2004.]
24N Incurral and accrual of amountsin respect of disposal or acquisition of equity shares

(1) Where a person (hereinafter referred to as 'the seller’) during a year of assessment disposes of
eguity shares to any other person (hereinafter referred to as 'the purchaser') in the circumstances
contemplated in subsection (2), any quantified or quantifiable amount payable by the purchaser to the seller
must-

(@) totheextent that it isnot due and payable to the seller during that year, be deemed for
purposes of this Act -
)] not to have been accrued to the seller in that year; and
(i) not to have been incurred by the purchaser during that year; and
(b)  totheextent that it becomes due and payable to the seller in any subsequent year of
assessment, be deemed for purposes of this Act-
)] to have been accrued to the seller during that subsequent year; and
(i) to have been incurred by the purchaser during that subsequent year.

(2) Subsection (1) appliesin respect of the disposal by a seller to a purchaser of any equity shares
in a company where-

(@  morethan 25 per cent of the amount payable for those shares becomes due and payable
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by the purchaser after the end of the year of assessment of the seller and the amount
payable is based on the future profits of that company;

(b)  thevalue of the equity sharesin that company which have in aggregate been disposed of
during that year and in respect of which the provisions of this section apply, exceeds 25
per cent of the total value of equity sharesin that company;

(c)  the purchaser and seller are not connected persons in relation to each other after that
disposal;

(d)  the purchaser is obliged to return the equity shares to the seller in the event of failure by
the purchaser to pay any amount when due; and

(e)  theamount is not payable by the purchaser to the seller in terms of afinancial instrument
which is payable on demand and which is readily tradeable in the open market.

[S. 24N inserted by s. 26 (1) of Act 32 of 2004.]
25 Income of beneficiaries and estates of deceased persons

D Cases

(1) Any income received by or accrued to or in favour of any person in his capacity as the
executor of the estate of a deceased person, and any amount so received or accrued which would have been
income in the hands of the deceased p erson had it been received by or accrued to or in favour of such
deceased person during his lifetime, shall, to the extent to which such income or amount has been derived
for the immediate or future benefit of any ascertained heir or legatee of such deceased person, be deemed to
be income received by or accrued to such heir or legatee, and shall, to the extent to which such income or
amount is not so derived, be deemed to be income of the estate of such deceased person.

(2) Any deduction or allowance which may be granted under the provisions of this Act in the
determination of the taxable income derived by way of any income or amount referred to in subsection (1)
shall, to the extent to which such income or amount is under the provisions of that subsection deemed to be
income which has accrued to an heir or legatee or the estate of such deceased person, be deemed to be a
deduction or allowance which may be made in the determination of the taxable income derived by such heir
or legatee or such estate, asthe case may be.

[S. 25 substituted by s. 22 of Act 113 of 1993.]
25A Determination of taxable incomes of permanently separated spouses

(1) Where during any period of assessment any taxpayer who is married in community of property
has lived apart from his spouse in circumstances which, in the opinion of the Commissioner, indicate that
the separation is likely to be permanent, his taxable income for such period shall be determined at such
amount as the Commissioner, having regard to the circumstances of the case, determines to be the amount
at which such taxpayer's taxable income would have been determined under the provisions of this Act if
such taxpayer had not been married in community of property.

(2) Any decision of the Commissioner under subsection (1) as to the amount of the taxpayer's
taxable income shall be subject to objection and appeal .

[S. 25A inserted by s. 21 (1) of Act 55 of 1966.]
25B  Income of trusts and beneficiaries of trusts

(1) Any amount received by or accrued to or in favour of any person during any year of
assessment in his or her capacity as the trustee of atrust, shall, subject to the provisions of section 7, to the
extent to which that amount has been derived for the immediate or future benefit of any ascertained
beneficiary who has a vested right to that amount during that year, be deemed to be an amount which has
accrued to that beneficiary, and to the extent to which that amount is not so derived, be deemed to be an
amount which has accrued to that trust.

(2) Where a beneficiary has acquired a vested right to any amount referred to in subsection (1) in
consequence of the exercise by the trustee of a discretion vested in him or her in terms of the relevant deed
of trust, agreement or will of a deceased pason, that amount shall for the purposes of that subsection be
deemed to have been derived for the benefit of that beneficiary.

(2A) Where during any year of assessment any resident acquires any vested right to any amount
representing capital of any trust which is not a resident, that amount must be included in the income of that
resident in that year, if-

(@) that capital arose from any receipts and accruals of such trust which would have
constituted income if such trust had been aresident, in any previous year of assessment
during which that resident had a contingent right to that amount; and
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(b)  that amount has not been subject to tax in the Republic in terms of this Act.

(3) Any deduction or allowance which may be made under the provisions of this Act in the
determination of the taxable income derived by way of any amount referred to in subsection (1), must, to
the extent to which that amount is under that subsection deemed to be an amount which has accrued to

(&) abeneficiary, be deemed to be a deduction or allowance which may be madein the
determination of the taxable income derived by that beneficiary; and

(b)  thetrust, be deemed to be a deduction or allowance which may be made in the
determination of the taxable income derived by that trust.

(4) The deduction or allowance contemplated in subsection (3) which is deemed to be made in the
determination of the taxable income of a beneficiary of atrust during any year of assessment, shall be
limited to so much of the amount deemed to have been received by or accrued to that beneficiary in terms
of subsection (1), asisincluded in the income of that beneficiary during that year of assessment.

(5) The amount by which the sum of the deductions and allowances contemplated in subsection
(4) exceeds the amount included in the income of the beneficiary during a year of assessment as
contemplated in that subsection-

(@) isdeemed to be a deduction or allowance which may be made in the determination of the
taxable income of the trust during that year: Provided that the sum of those deductions
and allowances shall be limited to the taxable income of that trust during that year of
assessment as calculated before allowing any deduction or allowance under this
subsection; or

(b)  wherethetrustis not subject to tax in the Republic, must be carried forward and be
deemed to be a deduction or allowance which may be made in the determination of the
taxable income derived by that beneficiary by way of amounts referred to in subsection
(1) during the immediately succeeding year of assessment.

(6) The amount by which the sum of the deductions and allowances contemplated in subsection
(4) exceeds the sum of the amount included in the income of the beneficiary as contemplated in subsection
(4) and the taxable income of the trust as contemplated in subsection (5) (a), must be deemed to be a
deduction or allowance for purposes of subsection (3), which may be made in the determination of the
taxable income derived by that beneficiary by way of any amount referred to in subsection (1) during the
immediately succeeding year of assessment.

(7) Subsections (4), (5) and (6) do not apply in respect of any amount which is deemed to have
accrued to any beneficiary in terms of subsection (1), where that beneficiary is not subject to tax in the
Republic on that amount.

[S. 25B inserted by s. 27 (1) of Act 129 of 1991, amended by s. 22 of Act 141 of 1992, by s. 36 (1) of Act
30 of 1998, by s. 32 (1) of Act 59 of 2000 and by s. 14 (1) of Act 19 of 2001 and substituted by s. 27 (1) of
Act 32 of 2004.]

25C  Income of insolvent estates

For the purposes of this Act, and subject to any such adjustments as may be necessary the estate of
aperson prior to sequestration and that person's insolvent estate shall be deemed to be one and the same
person for purposes of determining

(@)  theamount of any allowance, deduction or set off to which that insolvent estate may be
entitled;

(b)  any amount which is recovered or recouped by or otherwise required to be included in the
income of that insolvent estate; and

(©) any taxable capital gain or assessed capital loss of that insolvent estate.

[S. 25C inserted by s. 21 of Act 28 of 1997 and substituted by s. 13 of Act 5 of 2001 and by s. 43 of Act 45
of 2003.]
25D  Determination of taxableincomein foreign currency

(1) Unless expressly otherwise provided in this Act, any amount derived by a person during any
year of assessment from amounts received by or accrued to, or in respect of expenditure incurred by, that
person in any currency other than the currency of the Republic, shall be determined-

(@)  where the amounts so received, accrued or incurred are attributable to a permanent
establishment of that person outside the Republic, in the currency used by that permanent
establishment for purposes of financial reporting (other than the currency of any country
in the common monetary area); or

(b)  inany other case, in the currency in which the amounts so received or accrued or the
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expenditure so incurred is denominated.

(2) Unless expressly otherwise provided in this Act, the amount determined in terms of thisAct in
any currency other than the currency of the Republic, must be translated to the currency of the Republic by
applying the average exchange rate for the relevant year of assessment.

[S. 25D inserted by s. 33 of Act 59 of 2000 and substituted by s. 37 (1) of Act 60 of 2001, by s. 28 (1) of
Act 74 of 2002 and by s. 44 (1) of Act 45 of 2003.]
26 Deter mination of taxable income derived from farming

D Cases

(1) The taxable income of any person carrying on pastoral, agricultural or other farming operations
shall, in so far as it is derived from such operations, be determined in accordance with the provisions of this
Act but subject to the provisions of the First Schedule.

(2) In the case of any person who has discontinued carrying on pastoral, agricultural or other
farming operations and is still in possession of any livestock or produce, or has entered into a 'sheep lease'
or similar agreement relating to livestock or produce, which has been taken into account and in respect of
which expenditure under the provisions of this Act or any previous Income Tax Act has been allowed in the
determination of the taxable income derived by such person when such operations were carried on, the
provisions of this Act, but subject to the provisions of paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, or 11 of the First
Schedule, shall continue to be applicable to that person in respect of such livestock or produce, as the case
may be, until the year of assessment during which he disposes of the last of such livestock or produce,
notwithstanding the fact that such operations have been discontinued.

[S. 26 substituted by s. 10 of Act 101 of 1978.]
26A Inclusion of taxable capital gain in taxable income

There shall be included in the taxable income of a person for a year of assessment the taxable
capital gain of that person for that year of assessment, as determined in terms of the Eighth Schedule.

[S. 26A inserted by s. 14 of Act 5 of 2001.]
27 Determination of taxable income of co-operative societies and companies

D Cases

(1) In the determination of the taxable income of any co-operative trading society, as defined in
the Co-operative Sodeties Act, 1939 (Act 29 of 1939), derived by that society from its transactions,
whether with persons who are members or with persons who are not members of the society, the amount of
any bonus distributed in any year of assessment to its members by any such society which is a closed
society as defined in section ninety-seven of that Act shall be allowed as a deduction from the income of the
society in so far as such bonus does not exceed an amount equivalent to one-tenth of the aggregate value of
the business of such society with its members during such year of assessment, but no such deduction shall
be allowed in the case of any such co-operative trading society which is not such a closed society.

(2) In the determ